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Opinion and Order

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Joint Settlement Agreement filed on July 24, 2007, by Philadelphia Gas Works (PGW or the Company) and the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff), as well as the Comments filed by Community Legal Services, Inc. (CLS).
  
History of the Proceeding


On March 13, 2006, Ms. Hilda Bousley, of 3324 North 16th Street, Philadelphia, Pennsylvania, died in a house fire.  Subsequently, the Commission’s Bureau of Consumer Services (BCS), in accordance with its procedures, reviewed the status of utility service at the residence.  BCS discovered that PGW had terminated Ms. Bousley's service on April 26, 2005, for failure to provide access to the meter so the Company could install an automatic meter reading (AMR) device.  Ms. Bousley was not a heating customer of PGW.  Settlement at 2, ¶ 5.  BCS requested that the Commission's Law Bureau initiate an Informal Investigation to determine whether the Company violated its tariff or the Public Utility Code (Code), 66 Pa. C.S. §§ 101 et seq., by terminating Ms. Bousley’s service.


Pursuant to BCS’ request, on or about June 1, 2006, Prosecutory Staff initiated an Informal Investigation into the April 26, 2005 termination of Ms. Bousley’s gas service.  The pertinent facts surrounding the incident are summarized in the averments contained in the Settlement Agreement.  Prosecutory Staff requested that PGW provide documents and other background information related to the termination of Ms. Bousley’s service.  Prosecutory Staff also interviewed a number of PGW’s employees.  The Informal Investigation was conducted pursuant to Subsection 331(a) of the Code, 66 Pa. C.S. § 331(a), and Section 3.113 of the Commission’s Rules of Practice and Procedure (Regulations), 52 Pa. Code § 3.113.



After the informal investigation, and in accordance with 52 Pa. Code § 3.113(b)(3), Prosecutory Staff and PGW entered into discussions regarding settling the matter without the need for an on-the-record proceeding.  Those discussions resulted in the instant proposed Settlement.  The Parties aver that the proposed Settlement is in the public interest and request Commission approval of the Settlement.  The proposed terms of the Settlement are set forth below.



By Opinion and Order entered August 10, 2007, the Commission issued the proposed Settlement for comment.  On August 28, 2007, CLS filed its Comments.

Discussion


Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  However, the Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, M-00031768 (January 7, 2004).


The following summary of the results of the Informal Investigation was taken from the Settlement Agreement:

9.
As a result of Prosecutory Staff’s investigation it was found that on April 20, 2005, PGW was scheduled to install the AMR at Ms. Bousley’s residence.  On that day the Company was unable to gain entry into the residence.  Subsequently, on April 26, 2005, PGW terminated Ms. Bousley’s service.

10.
The next day Ms. Bousley’s daughter contacted PGW and disputed both the termination and PGW’s position that a reconnection fee needed to be paid to restore the service.  Moreover, PGW did not recognize this as a dispute.

11.
Upon reviewing the Company’s records relating to this matter, it was learned that on April 20, 2005, a person identifying themselves as Ms. Bousley’s daughter called PGW to cancel the appointment to install the AMR that was scheduled for that day because of a sewage problem in the basement.  During this contact PGW advised the person to fix the problem and call back to reschedule the appointment.

12.
It was also learned that PGW had failed to obtain an actual meter reading at this residence since some time prior to June of 1977.
Settlement at 2-3.



Had this matter been litigated, Prosecutory Staff would have taken the position that PGW committed the following acts or omissions in violation of certain provisions of its tariff as well as the Code:  (1) failure to explain all of the methods for avoiding termination of service, a violation of 52 Pa. Code § 56.97 and 66 Pa. C.S. § 1501; (2) failure to apply reasonable and adequate service standards when the Company terminated service since there was no legitimate basis on which to terminate, a violation of 52 Pa. Code § 56.81 and 66 Pa. C.S. § 1501; (3) failure to restore service to the customer within 24 hours of the erroneous termination, a violation of 66 Pa. C.S. §§ 1407(b)(1) and 1501; and (4) failure to recognize a customer’s complaint when the customer disputed their termination of service, a violation of 52 Pa. Code § 62.79 and 66 Pa. C.S. § 1501.  Settlement at 3-4.

Terms of the Settlement Agreement



The Settlement states that the Parties have reached agreement in an effort to settle this matter without further litigation.  The terms of the proposed Settlement include, inter alia, the following:

a.
PGW will provide training for employees on the recognition and identification of customer disputes.

b.
PGW will provide training to its customer representatives on the handling of calls after a termination notice has been issued to customers.

c.
PGW will pay civil settlement amount of ten thousand dollars ($10,000.00) to resolve the alleged violations uncovered by this informal investigation.  This amount will be paid by the Company to its pilot conservation program which provides extensive services including, but not limited to, heating system replacements to lower income customers.

Settlement at 5.


In its Comments, CLS avers that the Settlement should not be approved without additional conditions.  In particular, CLS opines that PGW’s training commitment should include specific detail concerning the nature, scope, and schedule of the trainings.  CLS Comments at 1.  CLS points out that PGW’s training commitments, as provided in the Settlement, contain no:  (1) detail concerning the actual information that will be conveyed; (2) requirement that the training materials utilized be provided to BCS for review and/or comment; (3) schedule detailing when the training is to be conducted; and (4) requirement that PGW report to BCS on the steps it has taken.  CLS Comments at 5.  CLS states that the Commission has approved other settlement agreements with training components only after insisting that detailed assurances be provided.  CLS Comments at 5; see Pa. PUC v. Philadelphia Gas Works, M-00031768 (March 7, 2005).  CLS maintains that PGW’s commitment must include specificity in order to be effectively enforceable.  CLS Comments at 6.

Additionally, CLS states that, while it is not opposed to the proposal of PGW allocating $10,000.00 to its pilot conservation program as a settlement amount, the Settlement should specify that it may not be recovered through rates or through the Universal Service Fund Surcharge.  CLS Comments at 1, 7.  CLS asserts that the Commission must not allow a regulatory penalty to be passed through to customers by means of a surcharge.  CLS Comments at 7.  
After careful review of the proposed Settlement
and CLS’ Comments, we are unable to approve it.  There is a dearth of information regarding the type of utility service rendered to Ms. Bousley by PGW, the service termination itself, whether the termination was related to the house fire, and last, but not least, why the customer’s meter had not been read for almost thirty years.  Without this information, it is impossible for us to reasonably determine which provisions of the Code, our Regulations, or any Order of the Commission may have been violated.  Furthermore, without this information, we cannot reasonably determine if the proffered settlement amount and remedial efforts are fair or in the public interest.  As noted above, it is this Commission’s policy to encourage settlements when possible; however, the instant matter requires fact finding which cannot be accomplished through the settlement process.  Accordingly, the proposed Settlement is rejected and the matter will be referred to the Office of Administrative Law Judge for further proceedings; THEREFORE,


IT IS ORDERED:



1.
That the Settlement Agreement is hereby rejected.  


2.
That matter is referred to the Office of Administrative Law Judge for such further proceedings as deemed appropriate.  



3.
That a copy of this Opinion and Order together with the attached Settlement Agreement shall be served on the Office of Consumer Advocate and the Office of Small Business Advocate.  


4.
That the Commission’s Secretary shall mark the informal investigation as closed.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 25, 2007
ORDER ENTERED:  October 26, 2007
	� 	The initial Joint Settlement Agreement was filed on May 17, 2007, but a revised document was filed on July 24, 2007.     
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