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Pennsylvania-American Water Company

:
INITIAL DECISION
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Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



The Pennsylvania Public Utility Commission (Commission) received a number of formal Complaints in response to the announcement by the Pennsylvania-American Water Company (respondent or PAWC) that it intended to convert the West Shore Regional Water Treatment Plant and the Silver Spring Water Treatment Plant from chlorinated water to chloraminated water.  These separate Complaints were filed on August 2, 2007 by Gerard & Barbara Martin at Docket No. C-20078045; on August 3, 2007 by Susan Pickford at Docket No. C-20078029, Robert & Nancy Cox at Docket No. C-20078030, Anthony Davis at Docket No. C-20078031 and Kelly Houpt at Docket No. C-20078043; on August 6, 2007 by James & Sandra Whittaker at Docket No. C-20078032, Paul & Elizabeth Hemler at Docket No. C-20078033, Lisa Walker at Docket No. C-20078034, Victoria Millard at Docket No. C-20078035, Christine & Erik Bish at Docket No. C-20078036, David & Jessica Sears at Docket No. C-20078037, Matt & Tricia Coniglio at Docket No. C-20078038, Hans & Renee Wertz at Docket No. C-20078039, Nancy Bigelow at Docket No. C-20078040, Barbara Stern at Docket No. C-20078041, William Bottonari at Docket No. C-20078042, and Arthur Sconing at Docket No. C-20078044; on August 7, 2007 by Carl Crone at Docket No. C-20078046; on August 8, 2007 by Ann Marie Judson at Docket No. C-20078051 and Adele Wilcox & John Kirk at Docket No. C-20078052; and on August 9, 2007 by Sharon Landis at Docket No. C-20078050; Danielle Oakes at Docket No. C-20078061 and Priscilla Smith at Docket No. C-20078062.



Although the various Complaints were not identical, each referred to the alleged adverse health effects of using chloraminated water, and requested that the Commission prevent the company from proceeding with its program until the health issues are addressed.  


Separate Answers were filed at each docket on August 30, 2007 by respondent PAWC.  In these Answers, PSWC denied that there is “a reliability, safety or quality problem” with its service, and explained that it had obtained the necessary Public Water Supply permits from the Pennsylvania Department of Environmental Protection (DEP), after demonstrating to DEP’s satisfaction that the proposed use of chloramines “achieve public health goals and produce water that meets current and anticipated standards with no known health affects.”  The respondent went on to note that while research is constantly on-going regarding the effects of different water treatment techniques (including but not limited to chloramination), both DEP and the Federal Environmental Protection Agency (EPA) have concluded that chloramines do not pose health problems for humans at levels used for drinking water disinfection, that public water systems in Pennsylvania and other states have been using chloraminated water for decades, and that PAWC has engaged in considerable outreach:  it mailed informational brochures to customers; provided posters to area pet stores; placed ads in local newspapers; held public information sessions, including one for interested state and local elected officials; published information on its website, contacted hospitals, dialysis centers and other critical customers; and worked with the media to increase community outreach.  Finally, the company stated that it had delayed the conversion.


Along with each Answer, the company filed Preliminary Objections, asking that each Complaint be dismissed by the Commission because of lack of jurisdiction.  The company asserted that, as opposed to issues involving the quality or character of water service, the quality and purity of water is exclusively regulated in Pennsylvania by DEP and EPA pursuant to the Safe Drinking Water Act, 35 P.S. §§721.1 – 721.17, and the Federal Safe Drinking Water Act, 42 U.S.C. §§300j – 300j-10, respectively.  Each Preliminary Objection was endorsed with a Notice to Plead.
On September 4, 2007, I issued a Consolidation Order, in which I consolidated the Complaints for hearing and decision purposes pursuant to 52 Pa. Code §5.81.  I determined that each of the above Complaints concerns a common question of law or fact, and that consolidation of these Complaints for hearing and decision purposes clearly is in the public interest, so as to avoid unnecessary cost or delay.  



On September 4, 2007, the Complaints at Docket Nos. C-20078032 (Whittaker) and C-20078033 (Hemler) were withdrawn by the respective complainants.



On September 7, 2007, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement.  



A joint Answer to the Preliminary Objections was filed on September 7, 2007 by the Complainants, through Ms. Pickford, an attorney.  On her cover letter, Ms. Pickford noted that the Complaints at Docket Nos. C-20078040, C-20078050 and C-20078062 had been withdrawn by, respectively, Nancy Bigelow, Sharon Landis and Priscilla Smith.  



An Answer to the Preliminary Objections was filed by OCA on September 10, 2007.



By Judge Assignment Notice dated September 11, 2007, the parties were notified that I had been assigned to the proceeding, and directed that I be served directly with any document filed in this matter.



As explained in more detail below, respondent’s Preliminary Objections are granted with respect to any Complaint that has not been withdrawn.  Exclusive jurisdiction over this particular issue rests with DEP, which already has issued the necessary permits for the proposed conversion.

FINDINGS OF FACT



1.
The complainants in this proceeding are customers of Pennsylvania-American Water Company who object to the company’s proposal to convert the West Shore Regional Water Treatment Plant (WSRWTP) and the Silver Spring Water Treatment Plant (SSWTP) from chlorinated water to chloraminated water because of concerns regarding potential adverse health effects.



2.
EPA has promulgated an enforceable Maximum Residual Disinfectant Level (MRDL) for chloramine in drinking water, and has promulgated a Maximum Residual Disinfectant Level Goal (MRDLG) for chloramine, which is “the level of a drinking water disinfectant, below which there is no known or expected risk to health.”  The MRDL and MRDLG for chloramine are the same.  Preliminary Objections, Attachment A (Information about Chloramine in Drinking Water, EPA website) at 4.


3.
DEP published a document on its website, entitled “Chloramine Disinfection and the Pennsylvania American Water Company,” (Preliminary Objections, Attachment B) which states in pertinent part that,

Prior to the construction or operation of any potable water treatment facilities, community water suppliers are required to obtain Public Water Supply Permits from DEP.  DEP issues such permits only after its review of any proposed treatment methods and the goals and limitations of the proposal.  DEP staff also review the safety of any chemicals or additives to be used.  Importantly, the staff review the suitability of all proposed equipment and its operational requirements and determine that the proposed facilities can be effectively and reliably operated to produce finished drinking water that meets all current Pennsylvania standards for safe drinking water.  In the case of Pennsylvania American’s West Shore system, the company has demonstrated the following actions to DEP’s satisfaction:

· There is a need to change its treatment practices to meet increasingly stringent water quality standards;
· The proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known adverse side effects; and

· They have the capability to operate the new treatment to meet those requirements.

4.
PAWC applied to DEP for a public water supply permit for the SSWTP, seeking permission from DEP to construct an aqua ammonia feed system and two chemical unloading containment stations.

5.
Notice of the application was published in the November 20, 2004 Pennsylvania Bulletin (34 Pa. Bulletin 6253), with a 30-day public comment period.  No comments were submitted to DEP.

6.
DEP approved the application and issued a Public Water Supply Permit for “Chloramination Facilities, Chemical Unloading Station.”  Preliminary Objections, Attachment C.
7.
Notice of DEP’s approval of the construction permit was published in the March 5, 2005 Pennsylvania Bulletin (35 Pa. Bulletin 1621).  No appeals were filed; DEP’s issuance of the construction permit is final and binding.

8.
Following construction, PAWC applied for a Public Water Supply Permit to operate the facilities described in the construction permit for the SSWTP.

9.
DEP granted the operating permit on March 29, 2006, and published notice in the April 15, 2006 Pennsylvania Bulletin (36 Pa. Bulletin 1786).

10.
Before PAWC began construction of the WSRWTP, it applied to DEP for a Public Water Supply Permit.  The permit application included chloramination facilities.  
11.
Notice of the application was published in the July 19, 2003 Pennsylvania Bulletin (33 Pa. Bulletin), with a 30-day comment period. No comments were submitted to DEP.

12.
DEP approved the application and issued a Public Water Supply Permit for the construction of the WSRWTP.  Preliminary Objections, Attachment D.
13.
Notice of DEP’s approval of the construction permit was published in the April 17, 2004 Pennsylvania Bulletin (34 Pa. Bulletin 2125).  No appeals were filed; DEP’s issuance of the construction permit is final and binding.

14.
Following construction, PAWC applied for a Public Water Supply Permit to operate the facilities described in the construction permit for the WSRWTP.

15.
DEP granted the operating permit on March 31, 2006, and published notice in the April 15, 2006 Pennsylvania Bulletin (36 Pa. Bulletin 1786).  
16.
In obtaining the Public Water Supply Permits from DEP, PAWC demonstrated to DEP’s satisfaction that the proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known health effects.

17.
EPA has determined that chloramines do not pose health concerns to humans at levels used for drinking water disinfection.
DISCUSSION
Before the Commission are a number of Complaints and Preliminary Objections moving for dismissal of the Complaints on the basis that jurisdiction regarding PAWC’s proposed use of chloramines is not properly before the Commission.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.

Respondent here has filed Preliminary Objections contesting the jurisdiction of the Commission.  The Commission’s Rules provide in relevant part at 52 Pa. Code §5.101:
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

For the reasons set forth below, the Complaints must be dismissed.

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).


While the OCA is correct that there is a long line of appellate cases recognizing the broad definition of “service” contained in the Public Utility Code, 66 Pa.C.S.A. §1501, the Commission’s jurisdiction is not limitless.  While to some extent the Commission’s jurisdiction over the service provided by water utilities overlaps that of DEP, issues involving the quality and purity of water is exclusively within the jurisdiction of DEP and EPA through, respectively, the Pennsylvania Safe Water Drinking Act, 35 P.S. §§721.1 – 721.17 and the Federal Safe Drinking Water Act, 42 U.S.C. §§300j – 330j-10.  


This is expressly recognized in the Public Utility Code, 66 Pa.C.S. §318(b), which provides:  “PURITY OF WATER SUPPLY - The commission may certify to the Department of Environmental Resources any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction, when any such question arises in any controversy or other proceeding before it, and upon the determination of such question by the department incorporate the department’s findings in its decision.” 



The controlling legal authority in this case is not those Commission decisions cited by OCA, but Polites v. Pennsylvania Public Utility Commission, 2007 Pa. Commw. LEXIS 310, *7 (Pa. Commw. Ct. June 11, 2007), where the Commonwealth Court made it clear that the Commission lacks jurisdiction to address matters concerning the quality of water:  “In Pennsylvania, pursuant to Section 5 of the Act, 35 P.S. §721.5, the task of preserving water quality and monitoring for contaminants is within the authority of the Department.  Any matters affecting water quality, such as the testing of backflow devices, are within its jurisdiction, not the Commission’s, whose utilities provide water service.”  


While OCA claims that Polites is distinguishable because it is addressed to DEP’s requirement of backflow devices, this is incorrect.  In both that case and the cases sub judice, the contested issue is the method approved by DEP to ensure the quality of the water provided.  This distinction was recognized by the Commission itself in the underlying proceeding, Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157, Commission Opinion and Order entered November 13, 2006, where it stated at 6:  “We are in agreement with the ALJ that this Commission does not have jurisdiction over a matter that affects the quality of the water supplied by Aqua.  The testing requirements the Complainant is challenging in this instance were placed into Aqua’s Tariff to implement recommendations of the DEP intended to maintain water quality within Aqua’s water distribution system.”


The only concerns raised by the various Complaints are the alleged adverse health effects of using water treated with chloramines.  DEP actually reviewed and approved PAWC’s proposal, and expressly determined that “The proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known adverse side effects.”  
Complainants are requesting here that the Commission reexamine and possibly reverse DEP’s determination, which, of course, cannot be allowed.
  If the Complaints are sustained, the effect would be that PAWC would not be permitted to operate its water treatment plants in the manner specifically permitted by DEP.  If complainants feel that DEP made a mistake, either originally or in light of additional studies that occurred since DEP approval, then the appropriate course of action is for them to request that DEP reconsider its issuance of the relevant permits.
Complainants also allege that the company’s decision to use chloramines in its treatment process constitutes inadequate service in violation of Section 1501 of the Public Utility Code, 66 Pa.C.S.A. §1501 because the decisions are “not in the best interests of its customers.”  Answer at ¶6.  This assertion would only be relevant where it was alleged that PAWC was implementing the conversion without first obtaining the necessary approvals, which is not the case and which has not been asserted in any Complaint.  
In addition, it should be noted that how to comply with the water quality requirements of DEP (and EPA) is a clear instance of managerial discretion, which cannot be overturned by the Commission except when an abuse of discretion has occurred.  See, Northern Pennsylvania Power Co. v. Pa.P.U.C., 333 Pa. 265, 267-68, 5 A.2d 133, 134-35 (1939):  “The Public Utility Commission is not a super board of directors for the public utility companies of the state and it has no right of management of them.  Its sole power is to see that in matters of rates, service and facilities, their treatment of the public is fair.  . . . while the State may regulate with a view to enforcing reasonable rates and charges, it is not the owner of the property of public utility companies and is not clothe[d] with the general power of management incident to ownership.”
In conclusion, the Complaints must be dismissed as the Commission does not have jurisdiction to administer the Pennsylvania Safe Water Drinking Act, 35 P.S. §§721.1 – 721.17.  To allow the Commission to review determinations made pursuant to that Act by DEP would constitute an impermissible collateral attack on another agency’s decisions, made through a lengthy process that included numerous public notifications and opportunity for comment.
Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case, as there is no relief that can be provided by the Commission due to the lack of subject-matter jurisdiction.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections.  52 Pa. Code §5.101.

2.
As opposed to issues involving the quality or character of water service, the quality and purity of water is exclusively regulated in Pennsylvania by DEP and EPA pursuant to, respectively, the Safe Drinking Water Act, 35 P.S. §§721.1 – 721.17, and the Federal Safe Drinking Water Act, 42 U.S.C. §§300j – 300j-10.  
3.
The Commission does not have jurisdiction to administer the Pennsylvania Safe Water Drinking Act, 35 P.S. §§721.1 – 721.17, or to review determinations made by the Pennsylvania Department of Environmental Protection pursuant to that Act, and therefore has no subject-matter jurisdiction in this case.

4.
The Complaints are legally insufficient in that they fail to state a claim upon which the Commission can grant relief.  



5.
Dismissal of the Complaints is clearly warranted and free from doubt.

6.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.
ORDER

THEREFORE,

IT IS ORDERED:



1.
That Pennsylvania American Water Company’s Preliminary Objections seeking to dismiss the Complaints filed at Docket Nos. C-20078029, C-20078030, C-20078031, C-20078032, C-20078033, C-20078034, C-20078035, C-20078036, C-20078037, C-20078038, C-20078039, C-20078040, C-20078041, C-20078042, C-20078043, C-20078044, C-20078045, C-20078046, C-20078050, C-20078051, C-20078052, C-20078061, and C-20078062 is granted;

2.
That the Complaint of Susan K. Pickford against Pennsylvania-American Water Company at Docket No. C-20078029 is dismissed;
3.
That the Complaint of Robert and Nancy Cox against Pennsylvania-American Water Company at Docket No. C-20078030 is dismissed;
4.
That the Complaint of Anthony Davis against Pennsylvania-American Water Company at Docket No. C-20078031 is dismissed;
5.
That the Complaint of James O. and Sandra J. Whittaker against Pennsylvania-American Water Company at Docket No. C-20078032 is dismissed;
6.
That the Complaint of Paul and Elizabeth Hemler against Pennsylvania-American Water Company at Docket No. C-20078033 is dismissed;
7.
That the Complaint of Lisa Walker against Pennsylvania-American Water Company at Docket No. C-20078034 is dismissed;
8.
That the Complaint of Victoria Millard against Pennsylvania-American Water Company at Docket No. C-20078035 is dismissed;
9.
That the Complaint of Christine and Erik Bish against Pennsylvania-American Water Company at Docket No. C-20078036 is dismissed;
10.
That the Complaint of David and Jessica Sears against Pennsylvania-American Water Company at Docket No. C-20078037 is dismissed;
11.
That the Complaint of Matt and Tricia Coniglio against Pennsylvania-American Water Company at Docket No. C-20078038 is dismissed;
12.
That the Complaint of Hans and Renee Wertz against Pennsylvania-American Water Company at Docket No. C-20078039 is dismissed;
13.
That the Complaint of Nancy Bigelow against Pennsylvania-American Water Company at Docket No. C-20078040 is dismissed;
14.
That the Complaint of Barbara Stern against Pennsylvania-American Water Company at Docket No. C-20078041 is dismissed;
15.
That the Complaint of William Bottonari against Pennsylvania-American Water Company at Docket No. C-20078042 is dismissed;
16.
That the Complaint of Kelly Houpt against Pennsylvania-American Water Company at Docket No. C-20078043 is dismissed;
17.
That the Complaint of Arthur Sconing against Pennsylvania-American Water Company at Docket No. C-20078044 is dismissed;
18.
That the Complaint of Gerard and Barbara Martin against Pennsylvania-American Water Company at Docket No. C-20078045 is dismissed;
19.
That the Complaint of Carl Crone against Pennsylvania-American Water Company at Docket No. C-20078046 is dismissed;
20.
That the Complaint of Ann Marie Judson against Pennsylvania-American Water Company at Docket No. C-20078051 is dismissed;
21.
That the Complaint of Adele Wilcox and John Kirk against Pennsylvania-American Water Company at Docket No. C-20078052 is dismissed;
22.
That the Complaint of Danielle Oakes against Pennsylvania-American Water Company at Docket No. C-20078061 is dismissed; 

23.
That the Complaint of Priscilla B. Smith against Pennsylvania-American Water Company at Docket No. C-20078062 is dismissed; and

24.
That the record at Docket Nos. C-20078029, C-20078030, C-20078031, C-20078032, C-20078033, C-20078034, C-20078035, C-20078036, C-20078037, C-20078038, C-20078039, C-20078040, C-20078041, C-20078042, C-20078043, C-20078044, C-20078045, C-20078046, C-20078050, C-20078051, C-20078052, C-20078061, and C-20078062 be marked closed.

	Date:
	September 27, 2007
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	It should be noted that although the Complaints at C-20078029 and C-20078030 contain the names and addresses of individuals other than Ms. Pickford and Mr. and Mrs. Cox, these individuals are not complainants as they did not sign or verify the Complaints.  


� 	Similarly, of course, it would be improper for a party to try to reverse a determination made by the Commission in the exercise of its jurisdiction through appeal to another regulatory agency.
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