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HISTORY OF THE PROCEEDINGS


On March 19, 2007, Charlene M. Wiltshire (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that she did not owe the Respondent any money and that she wanted the Respondent to notify TransUnion to remove the delinquency report from the history of her account.  She asked that the Commission investigate the Respondent’s practice and that the Respondent make an apology to her because the practice had affected her ability to obtain a low rate loan.


On April 19, 2007, the Respondent filed an answer to the complaint.  It stated that the Complainant missed three payments between December 2005 and February 2006, and that the Complainant’s bank direct payments had put a wrong account number on the payment which made the Respondent unable to apply the payment to her account.


On August 27, 2007, a telephonic hearing on the complaint was held.  At the hearing, the Complainant proceeded unrepresented; she testified on her behalf and introduced three exhibits (A, C and D) into the record.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced 4 exhibits (PGW 1 – PGW 4) into the record.    



On September 5, 2007, I asked Counsel for the Respondent to submit testimony about its report on the Complainant’s account to TransUnion.  On September 17, 2007, I received the Respondent’s responses which were marked as PGW Exhibit 5 and was admitted into the record.  To date, I have not received any objections from the Complainant to the admission of PGW Exhibit 5.


The record closed on September 17, 2007.
FINDINGS OF FACT


1.
The Complainant is a customer of record of the Respondent and takes service at 3716 West Hampton Drive, Philadelphia, Pennsylvania (N.T. 9).  


2.
Since 1982, the Complainant has used her bank’s bill payment service to pay her bills, beginning with Girard Bank which was taken over by Mellon Bank and then by Citizens Bank (N.T. 13, 14).


3.
In February 2006, the Complainant received from the Respondent a bill for $117.37 due by February 13, 2006.  She used Citizens Bank Online Bill Payment Service to pay this bill; but the Respondent did not receive this payment.  The Complainant communicated with her bank.  On March 20, 2006, the bank sent her a letter stating essentially that the bank had given the correct information about her gas account to the Respondent, and that it would take about 10 days for the money to be posted to her account (Complainant Exhibit C, pp. 1 and 2).


4.
In February and March 2006, the Complainant was reported by the Respondent to TransUnion as being late in paying her gas bills (N.T. 49, 68-73; PGW 5).


5.
In March 2006, the Complainant received from the Respondent a bill for $192.96 due by March 15, 2006, which included an amount due of $83.46 from the February 2006 bill, she deducted this amount from $192.96 ($192.96 - $83.46 = $109.50) and paid $109.50 on March 9, 2006.  However, the bank listed the wrong account number on the payment (N.T. 36, 37; Complainant Exhibits C, p. 3 and D).



6.
In April 2006, the Complainant received from the Respondent a bill for $302.03 due by April 12, 2006.  This bill included $192.96, the amount she thought she already paid in March 2006.  To avoid being reported again to TransUnion, the Complainant decided to pay $302.03 on April 10, 2006 (N.T. 37-42; Complainant Exhibit C, p. 4; PGW Exhibit 1).



7.
The Respondent applied $302.03 to the bill of $75.16 due by April 12, 2006, and to the bills of subsequent months of May, June, July, August, September and October 2006.  The payment of $302.03 created a credit of $226.87 on the Complainant’s account (N.T. 42, 64, 65; PGW 1).


8.
On February 17 and March 20, 2006, the Respondent imposed late payment charges of $1.25 and $2.87 on the Complainant’s account but waived them on April 8 and 10, 2006 (N.T. 64, 65; PGW 1).



9.
On April 10, 2006, a Respondent representative by the first name of Vince told the Complainant that he would instruct the Customer Review Unit to notify TransUnion of the Respondent’s error.  She had a credit of $230.99 ($226 + $1.25 + $2.87) at the time (N.T. 59-61, 64, 65).



10.
On August 6, 2006, Experian still reported that the Complainant had an account in dispute under the Fair Credit Billing Act (N.T. 49, 50, 52, 53, 73, 74; Complainant Exhibit A).



11.
On April 10, 2006, the Complainant asked the Respondent for a refund of the credit ($230.99) and interest on the credit (N.T. 65, 66; PGW 2).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this billing dispute, the Complainant has the burden of proving by a preponderance of the evidence that the disputed bills are incorrect or that the Respondent’s billing practice is unreasonable in violation of the Public Utility Code.   


The Complainant testified that she used Citizens Bank Online Bill Payment Service to pay for her gas bills.  In February 2006, she received from the Respondent a gas bill for $117.37 due by February 13, 2006.  She used Citizens Bank service to pay for this bill; but the Respondent did not receive the payment.  She communicated with the bank, and on March 20, 2006, the bank sent her a letter stating essentially that it had given the Respondent the correct information about her gas account number and that it would take about 10 days for the money to be posted to her account.  


In March 2006, the Complainant received a bill for $192.96 due by March 15, 2006.  This bill included the amount of $83.46 the Complainant had already paid.  For this reason, she subtracted $83.46 from $192.96 and paid the Respondent $109.50 on March 9, 2006.  However, because the Citizens Bank service listed the wrong gas account on this payment, the Respondent could not apply this amount.  In April 2006, the Complainant paid $302.03 for an actual bill of $75.16.  


At the hearing, the Complainant asked that the Respondent change its practice of reporting negative information on good-paying customers and that the Complainant wanted a refund because the Respondent has no right to use her money to apply to subsequent monthly bills (N.T. 100-104).    



The Respondent testified that the notation on the Complainant’s Experian Credit report, which reads the “[a]ccount is in dispute under Fair Credit Billing (sic) Act” is not a negative report on her credit, and that once the dispute is resolved the disputed information would be erased (N.T. 73, 74).  It admitted that during the conversation in April 2006 the Complainant indicated that she wanted a refund of her overpayment in the form of a check, but that it withheld the overpayment ($230.99) and applied it to 6 subsequent monthly payments for the bills of May, June, July, August, September and October 2006.



In Hadley v. PECO Energy Company, 1996 Pa. PUC Lexis 85, the Commission held that claims about information reported to a credit reporting agency are beyond the scope of the Commission’s jurisdiction.  Therefore, the Commission will not decide whether the Experian Credit Report is negative or when the disputed information should be erased.



Here, the Respondent withheld the overpayment and applied it to 6 subsequent monthly bills.  This act is not arbitrary.  Nor is it repugnant to Section 1501 of the Public Utility Code, 66 Pa. C.S. 1501,
 which mandates that a public utility is under the duty to furnish adequate, efficient, safe, and reasonable services to its customers.  


There is no provision in the Public Utility Code or the Commission’s regulations that requires the Respondent to provide a refund for an overpayment instead of crediting it to future bills.



Findings of Fact Nos. 3, 5, 6 and 7 indicate that the Respondent’s determination that the Complainant was delinquent on her payments and that it withheld the overpayment and applied it to future bills, was caused not by the Respondent but by Citizens Bank.  The bank put a wrong account number, 09114614515, on her March 2006 payment.  Therefore, the Complainant should not be heard to complain that the Respondent’s determination was wrong because the wrong was caused by her agent.

CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this proceeding. 

ORDER


THEREFORE,



IT IS ORDERED:
 

1.
That the complaint of Charlene M. Wiltshire against Philadelphia Gas Works at Docket No. C-20077508 is dismissed for her failure to carry her burden of proof.
Date:

October 1, 2007


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Complainant Exhibit C, p. 4 noted that the Complainant inquired of the Commission about her complaint on April 10, 2006.  PGW Exhibit 1 stated that the Complainant paid $302.03 on April 7, 2006.  I relied on the Complainant’s date because the note was made at the time she made the inquiry.





� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	In part, Section 1501 (relating to Character of service and facilities) of the Public Utility Code, 66 Pa. C.S. §1501 provides:





Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.
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