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HISTORY OF THE PROCEEDINGS



On June 13, 2005, Cecile and Edward Coble (Complainants or Cobles) filed this Complaint against the Norfolk Southern Railway Company (Norfolk or Company) and alleged that the at-grade crossing where Chestnut Grove Road in Carroll Township intersected the single track of the Company was dangerous and requested that the crossing be abolished.  The Commission served the Complaint on Norfolk, the Pennsylvania Department of Transportation (PennDOT), York County (York or County), Carroll Township (Carroll or Township) and Dillsburg Borough (Dillsburg or Borough) (collectively, the Respondents).  



All of the Respondents filed Answers.  In addition, Carroll and Dillsburg filed New Matter.  The Company Answer agreed with the Complainants and joined the request to abolish the crossing.  Because Chestnut Grove Road was not part of the state highway system, PennDOT took no position.  In its New Matter, Dillsburg initially opposed the request for abolition, but petitioned to withdraw its New Matter which was granted without objection.  Only Carroll opposed closing the crossing.


By notice, dated October 5, 2005, the Office of Administrative Law Judge notified all parties that an initial hearing would be held before the undersigned in Harrisburg on November 17, 2005.  The notice also included a copy of the Commission’s Questions and Procedures addressed to the parties.  By Prehearing Order, dated October 14, 2005, the parties were advised about various procedural requirements and a schedule for the service of prepared direct testimony in response to the Questions and Procedures.


The initial hearing was held on November 17, 2005, as scheduled.  Mrs. Coble appeared and presented testimony on behalf of the Complainants.  Norfolk presented the testimony of Mr. Calvert.  PennDOT presented the testimony of Mr. Hubbard.  Carroll presented the testimony of eight witnesses:  McCoy, Price, Hilson, Francis, Creasy, Cosey, Romberger and Watts (Carroll Twp. Statements 1-5 and 7-9).  Counsel for York, Dillsburg and the Commission’s Bureau of Transportation and Safety appeared, but presented no witnesses.


Pursuant to my direction, Main Briefs (M.B.) were filed on or about January 13, 2006 by the Cobles, Norfolk and Carroll.  On or about January 31, 2006, the Cobles and Carroll filed Reply Briefs (R.B.).


On July 27, 2006, the Cobles filed a Petition To Reopen The Record which alleged that a housing development was being planned near the crossing and that it could increase the daily use of the crossing.  On August 22, 2006, Carroll filed a Response in opposition to the Petition.  By Post Hearing Order, dated August 24, 2006, the Petition To Reopen was granted.  


As a result a further conference was held on September 22, 2006, to set a service date for supplemental direct testimony and a hearing date.  The final hearing was held on April 23, 2007.  Mrs. Coble testified on behalf of the Complainants.  The Township presented the testimony of three witnesses:  Price, Hilson and Creasy.  The record consists of the various statements and exhibits from the parties and 158 pages of transcript.  Unfortunately, the final April 23 transcript was numbered from page 1 through 44 which duplicates those numbers from the November 17 transcript.  The duplicated numbers will be designated “Tr. N1 through N44” for the November transcript and “Tr. A1 through A44” for the April transcript.
FINDINGS OF FACT
1. Complainants live at 10 Chestnut Grove Road, Dillsburg, PA 17019.  Complainants’ St. 1 at 1.
2. The Coble’s backyard borders the Norfolk right-of-way.  Complainants’ St. 1 at 1.
3.   The railroad track is approximately 30 feet from the back of the home.  Complainants’ St. 1 at 1.
4. After a vehicle traveling east on Chestnut Grove Road passes the Coble home, there is a 90 degree turn to the south.  The turn is about 50 feet from the crossing.  Complainants’ St. 1 at 1.  Twp. St. 2 at Exh. A.
5. Chestnut Grove Road climbs steeply from the turn to the crossing.  A vehicle approaching the crossing from either side of the crossing cannot see oncoming traffic approaching the crossing from the other side.  Complainants’ St. 1 at 1-2.
6. Due to the narrowness of the road, Mrs. Coble observed cars meeting at the top of the crossing or, on the northern approach, side-swipe each other and/or go off the road and get stuck.  Complainant’s St. 1 at 2.
7. When approaching the crossing from the turn, a driver has limited sight distance along the railroad right-of-way until the car passes the stop signs at the crossing and has entered the railroad right-of-way.  Complainants’ St. 1 at 1-2.
8. Mrs. Coble was concerned that, if a train hit a car in the crossing, the car would land in her yard, damage the property and/or harm a family member(s).  Complainants’ St. 1 at 2.
9. Mrs. Coble believed that traffic at the crossing was increasing.  She observed tractor trailer trucks stuck on the crossing and having difficulty negotiating the approach to the crossing.  Complainants’ St. 1 at 2.
10. Within the preceding year, 1) a police chase going east on Chestnut Grove Road ended at the turn when the lead car failed to make the turn and ran into the woods and the police car barely stopped in time; and 2) a car traveling west on Chestnut Grove Road failed to negotiate the far side approach and almost ended up in the river.  Complainants’ St. 1 at 2.
11. In the summer of 2003, a passenger vehicle was traveling east on the road, past the front of the Coble’s house and got stuck on the tracks.  The driver abandoned the vehicle. After the train hit the car, it landed on its front bumper pinned between two trees.  There was at least one other accident where a train hit a car, but Mrs. Coble could not remember how many years ago.  Complainants’ St. 1 at 3.  Exh. CC-1.
12. There is a phone number posted on poles on both sides of the track that can be called if a car gets stuck.  During the summer of 2004, there was a car that was stuck on the tracks, and the police had to call to stop the trains.   Cars have become stuck at the crossing on several occasions.  The trains can be stopped by calling the posted number.  Complainants’ St. 1 at 3.
13.  Mrs. Coble did not believe the crossing was necessary because the Complainants owned the only house between the railroad tracks and the Yellow Breaches Creek in that part of the Township.  The home was accessible from Old Route 15 so they did not use the crossing. The land around the home was not suitable for any development so she did not anticipate that they would have any close neighbors soon.  One of the businesses in the area whose customers could use the crossing had placed an ad in the paper that gave directions to the business.  Those directions did not direct any customer across the crossing.  Complainants’ St. 1 at 3.  Exh. CC-2.
14. Mrs. Coble had never seen the Dillsburg Fire Department use the crossing to access the Yellow Breeches Creek as a water source to fight a fire.  In addition, when the Cobles’ home caught fire, the Fire Department did not use the crossing to arrive at the scene.  Complainants’ St. 1 at 4.
15. On or about May 18, 2006, Mrs. Coble learned that a sketch plan was submitted to the Township for the construction of two phases of a residential development just south of the crossing.  One phase showed primary access onto Chestnut Grove Road.  A September 2006 draft Traffic Study projected an average of 700 weekday vehicle trips onto Chestnut Grove Road.  Mrs. Coble believed that the projected increase in traffic would increase the potential for train/vehicle accidents.  Complainants’ St. 2 at 2.  Exh. CC-3.
16. Mrs. Coble was also concerned that the two residential phases would increase the pedestrians and children using the crossing.  Complainants’ St. 2 at 2.
17. As of the April 23 hearing, Mrs. Coble believed that the Township had not approved the plans for either phase of the development.  Complainants’ St. 2 at 3.

18. According to the Northern York Region Comprehensive Recreation, Parks and Open Spaces Plan the Chestnut Grove Road crossing is part of a suggested road trail.  If the plan were implemented, it would increase pedestrian/bicycle traffic at the crossing which would raise more safety issues.  Complainants’ St. 2 at 4-5.  Exhs. CC-4 and CC-5.
19. Mrs. Coble has witnessed, but did not record, a variety of mishaps at the crossing and assisted some of the victims.  Some of the mishaps resulted in damage to her property.  She reported only a few of the occurrences to her insurance company because the Coble’s had a deductible.  She reported only a few of the accidents to the Township.   Tr. N10-12.
20. The subject at-grade railroad crossing (AAR 592 280 M) is located at Milepost LG 11, which is part of the Lurgan Branch and is known as the Main Line Lurgan Branch.  Norfolk St. 1 at 3.
21. The at-grade railroad crossing is numbered by PennDOT as 592280M, and it is specifically situated where Chestnut Grove Road (T-880) crosses the track of Norfolk Southern Railway Company.  Norfolk St. 1 at 3.
22. Norfolk Southern Railway Company, a subsidiary of Norfolk Southern Corporation, owns the railroad track at the crossing.  There are no other railroad facilities at the crossing.  Norfolk St. 1 at 3.
23. The crossing protection consists of two crossbuck signs and two stop signs.  Norfolk St. 1 at 3.  Norfolk Exh. 3 and 5.  Twp. St. 1 at 3.  Twp. St. 2 at 4.
24. Norfolk operates an average of twenty (20) freight trains daily at a maximum speed of 40 miles per hour at this location.  Norfolk St. 1 at 4.
25. Norfolk plans to continue the frequency of current freight operations.  Norfolk St. 1 at 4.
26. Any change in railroad operations will most likely result in an increase in freight travel on the line.  Norfolk St. 1 at 4.
27. Chestnut Grove Road (T-880) is a local two-lane bituminous paved road, owned and maintained by the Township.  Norfolk St. 1 at 4; see also Twp St. 1 at 2.  Twp. St. 5 at 2.
28. The grade crossing is constructed with steel rails and a combination of asphalt and timber on the approaches and as filler between the rails.  Norfolk St. 1 at 4.  Norfolk Exh. 4 (West).
29. The track runs east to west, and the crossing itself is 16 feet wide with sight distances of 900 feet to the east and 850 feet to the west, as measured from the stop signs at the crossing.  Norfolk St. 1 at 4; Norfolk Exhs. 1 and 4.
30. Chestnut Grove Road intersects the single track at a 90 degree angle to create the crossing.  Norfolk St. 1 at 4.
31. The approaches to the crossing are on steep ascending grades, 16% on the north and 12% on the south.  Chestnut Grove Road is approximately 14 feet wide.  Application of Reading Company (Consolidated Rail Corporation), Tentative Decision, Slip Op. at 5, Finding of Fact Nos. 4 and 6, affirmed by Order, entered April 7, 1995, at Docket No. A‑00099461.  (Twp. St. 8, Exh. A.)
32. The steep slopes of the approaches to the crossing do present a problem with sight distances.  See, Application of Reading Company, Slip Op. at 6, “Discussion.”  (Twp. St. 8, Exh. A.)
33. Three accidents are reported to have occurred at the crossing: on July 23, 2003, a train struck a motor vehicle which had been abandoned on the tracks; on March 16, 2001, a driver under the influence drove off the roadway and onto the railroad tracks; and in August of 1975, a motor vehicle ran off Chestnut Grove Road and crashed near the Cobles’ single family dwelling.  Norfolk St. 1 at 6; see also Twp. St. 4, at 3.
34. There are no reported fatalities for the accidents.  Norfolk St. 1 at 6.
35. None of the accidents were caused by Norfolk.  Norfolk St. 1 at 6.
36. Norfolk Exh. 2 consists of 2 photos of the northern approach to the crossing.  They show the steep grade and illustrate the limited visibility of the crossing from the northern approach.  Norfolk St. 1 at 5.  Tr. N18.  Norfolk Exh. 2.
37. Norfolk Exh. 3 consists of 2 photos of the southern approach to the crossing.  They show the steep grade, stop sign and railroad advance warning sign and illustrate the limited visibility available at the crossing from the southern approach.  Norfolk St. 1 at 5.  Tr. N18, 23‑24.  Norfolk Exh. 3.
38. Norfolk Exh. 4 consists of 2 photos of opposing directions taken from the crossing.  One photo shows the approximate 850’ site distance which extends from the crossing to the west.  The other shows the approximate 900’ site distance which extends from the crossing to the east.  Norfolk St. 1 at 5.  Tr. N18, 22-23, 25.  Norfolk Exh. 4.
39. Norfolk Exh. 5 consists of 2 photos of the northern approach to the crossing from opposite directions.  One photo, taken from the bottom of the steep grade, illustrates the limited visibility on the approach to the crossing.  One photo, taken from the top of the steep grade, shows a portion of the rails and the Coble’s house.  Norfolk St. 1 at 5.  Tr. N18, 23-24.  Norfolk Exh. 5.
40. The crossing is unnecessary at its present location.  Norfolk St. 1 at 6.
41. Two alternate crossings are available and less than a quarter mile from the at-grade crossing, and both alternatives are grade-separated crossings.  Norfolk St. 1 at 6-7; Norfolk Exhs. 4 and 6.
42. Norfolk Exh. 6 is Map. No. 28, printed from Street Map Book: Metro Harrisburg Pennsylvania, 4th Edition (ADC of Alexandria, Inc.).  Map No. 28 shows the area of the subject crossing, as well as the areas of the two alternate crossings.  Norfolk St. 1 at 6.  Tr. N18. Norfolk Exh. 6.
43. Route 15 provides an above ground crossing for all motor vehicles.  Route 15 is less than 850 feet to the west of the crossing.  Norfolk St. 1 at 6-7; Norfolk Exhs. 4 and 6.
44. Gettysburg Pike provides a below grade crossing for all motor vehicles.  Gettysburg Pike is situated less than 850 feet from the crossing, but just a little further west of the crossing than Route 15.  Norfolk St. 1 at 6-7; Norfolk Exh. 6.
45. Both the Route 15 and Gettysburg Pike crossings are safer than the Chestnut Grove crossing because they are grade-separated crossings which are safer than at-grade crossings.  Both of the grade-separated crossings are reasonably convenient to the Chestnut Grove crossing.  Norfolk St. 1 at 6-7; Norfolk Exhs. 4 (West) and 6.
46. All railroad crossings involve some element of risk of injury to persons or property.  Norfolk seeks to minimize the number of at-grade crossings because such crossings pose more risk than either above-grade or below-grade crossings.  Norfolk St. 1 at 7; Norfolk Exh. 6.
47. Norfolk is willing to contribute $7500.00 to the costs of abolishing the crossing.  Norfolk St. 1 at 8.
48. Norfolk Exh. 1 is a hand drawn sketch or plan of the crossing prepared by Mr. Calvert, a Norfolk Track Supervisor and witness.  Tr. N16-17.  Norfolk Exh. 1.
49. Norfolk allows local fire departments access to its right-of-way during emergencies.  Tr. N22.
50. PennDOT did not have an opinion as to whether the crossing should remain open or be closed.  PennDOT St. 1 at 2-3.
51. If the crossing was to remain open, PennDOT opined that the railroad and Township should install the signs needed to conform to the Manual on Uniform Traffic Control Devices and noted the absence of pavement markings.  PennDOT St. 1 at 3.

52. PennDOT was not opposed to the closure of the crossing because it was on a local road and did not impact the state highway system.  PennDOT St. 1 at 3.
53. If the crossing was closed, PennDOT recommended the installation of proper barriers.  PennDOT St. 1 at 3-4.

54. In the event the crossing was closed, PennDOT was willing to contribute to the closure costs by matching the railroad’s contribution up to $7500.00.  PennDOT St. 1 at 4.

55. Mr. Watts was the Emergency Medical Service Supervisor for Citizen’s Hose Company #1 and testified on behalf of Carroll Township.  Twp. St. 9.  Tr. N47.
56. Citizen’s Hose Company #1 did not use Chestnut Grove Road as a matter of course.  Chestnut Grove Road was part of the Hose Company’s contingency plan if there were other road closures or if there was an emergency in that area of the Township.  Twp. St. 9 at 2.  Tr. N35‑38.
57. Closing the crossing would not create a detriment to the Hose Company, but rather to citizens in need of emergency services.  Twp. St. 9 at 2.
58. On November 16, 2005, Dillsburg experienced a major power outage which shut down most, if not all, traffic lights in the area.  During that outage, if the need arose, the Hose Company could have used Chestnut Grove Road to avoid traffic problems with the lights on Route 15.  Tr. N31-33.
59. Mr. Watts did not use Chestnut Grove Road during the November 16 outage and had not used the road in 4 years.  Tr. N34.
60. If the crossing was closed and an emergency arose in the crossing vicinity, EMS services could be provided by Upper Allen Township.  Tr. N38-40.
61. Mr. McCoy was the Township Roadmaster.  Twp. St. 1 at 1.  Tr. N42.
62. Chestnut Grove Road is a Township Road, and the Township is responsible for its maintenance.  Twp. St. 1 at 2.  Twp. St. 2 at 2-3.
63. If the crossing was closed, it would create a problem with snow removal because the trucks could not turn around and would be required to back out of the road.  Twp. St. 1 at 2.
64. Just prior to the November 2005 hearing, the Township installed crossing pavement markings on the approaches to the crossing and added stop bars to the pavement at the crossing.  Twp. St. 1 at 3.  Tr. N43.
65. During the November 16 outage, Mr. McCoy used the crossing to avoid the non-functioning traffic lights on Route 15.  He could have used other Township roads to bypass the lights, but Chestnut Grove Road was the easiest to use.  Tr. N43-46.
66. There are 3 homes or businesses between the crossing and Alpat Drive.  Tr. N44.
67. Ms. Price was the Township Manager and testified on its behalf.  Twp. St. 2 at 1-2.
68. The Township receives Liquid Fuel Tax Funds for the maintenance of its roads.  Twp. St. 2 at 2.

69. Township Exhibit A is the Carroll Township Liquid Fuel Tax Funds Map and provides a plan of the general area of the crossing and the other roads in the Township.  Twp. St. 2 at 2‑3.  Twp. Exh. A.
70. Township Exhibit B is a Carroll Township/Borough of Dillsburg brochure and provides a map of the all of the roads in the Township and the Borough.  Twp. St. 2 at 2.  Twp. Exh. B.

71. Township Exhibit C is a copy of Ms. Price’s written testimony in 2000 for a Township application to allow the installation of stop signs at the crossing.  Twp. St. 2 at 4.  Twp. Exh. C.
72. The Township did not want the crossing closed because it provided alternative access to the northern area of the Township for emergency responders.  Twp. St. 2 at 5.
73. The Northern York Region Comprehensive Recreation Parks and Open Space Plan (Recreation Plan) is a guide and recommendation for use by municipal officials to improve or develop recreational facilities.  Twp. St. 10 at 2.  Tr. A13.
74. The Recreation Plan is not a mandate, and facilities recommended by it may never be built.  Twp. St. 10 at 3.
75. If the crossing was closed, the Township would lose only a very small portion of its Liquid Fuel Tax Fund allocation because only the distance for the crossing itself would be subtracted from the Township’s allocation.  Tr. 49-50.
76. Although the Cedar Hill Baptist Church is in the crossing vicinity, access to the church day care center would be possible even if the crossing was closed.  Tr. 52.
77. Although the McCurdy’s Tree Farm is in the crossing vicinity, documents printed from the Farm web site provide a variety of directions to the Farm, none of which recommend the use of Chestnut Grove Road.  Tr. 53.  Coble X-Exam Exh. 1.

78. Although the Eichelberger farm is approximately 900 feet from the crossing, it is easily accessible from Route 15 and Siddonsburg Road without the use of the crossing.  Tr. 54. Coble X-Exam Exh. 2.

79. The Dillsburg Area Authority is currently constructing a pump station on the northern side of the tracks.  Included on the same property is a private crossing to the southern side of the tracks.  Tr. 55, 58-59.  

80. During the November 16 outage, Chestnut Grove Road and the crossing would have provided alternative access to the McCurdy Farm.  Tr. 59.
81. Although alternative roads are available from the north to access Cedar Hill Baptist Church, the most direct route from the north would be on Chestnut Grove Road.  Tr. 59.

82. The Recreation Plan could be implemented on a piecemeal basis.  Tr. A14, 17.
83. Adoption of a recreation plan is required of a municipality.  When a recreation plan is adopted, it is integrated into the municipal Subdivision and Plan Development Ordinance; and as a result, a developer must set aside an area for recreation space or pay a fee in lieu thereof.  Tr. A14-16.
84. Carroll Township has adopted the entire Recreation Plan.  Tr. A16.
85. Mr. Hilson is the Township Engineer and testified on its behalf.  Twp. St. 3 at 3.

86. If the crossing was closed; 1) the Township would be required by PennDOT to construct cul‑de‑sacs in order to receive Liquid Fuels Tax Funds reimbursements, 2) adjoining property owners’ ability to develop their land would be impeded and 3) emergency responders traveling to the crossing areas could be delayed.  Twp. St. 3 at 3-4.  Tr. 70.
87. The Township believed that, if the crossing was closed, the Township would be required to build cul-de-sacs on both sides of the crossing.  The Township expected to pay $33,000.00 to acquire the land and build a cul-de-sac on the south side of the crossing and to pay $20,000.00 to do the same on the northern side of the crossing. Twp. St. 3 at 4.
88. In the event the crossing remains open, the Township is willing to maintain at its expense the crossbuck warning signs, stop signs, stop sign ahead warning signs and painted pavement markings.    Twp. St. 3 at 5.
89. The proposed cul-de-sacs would be built on Chestnut Grove Road close to the closed crossing so that the adjoining property owners would have access to the road close to the closed crossing.  Tr. 70.
90. As an optional first step in securing an approved subdivision plan from the Township, a developer can submit a sketch plan which sets forth the developer’s initial concept of the layout for a particular parcel of land.  The submission of a sketch plan marks the start of an informal review and discussion process with Township officials.  The review of the sketch plan by the Township is informal and will not result in any formal approval or disapproval of the proposed development by the Township.  Twp. St. 11 at 2-4.  Tr. A27-31.
91. Mr. Creasy is employed by Grove Miller Engineering as a traffic engineer and testified on behalf of the Township.  Twp. St. 5 at 1-2.  Tr. 75.

92. According to Mr. Creasy’s traffic study, the crossing averaged 125 cars per day.  Twp. St. 5 at Exh. A.
93. After seeing the sketch plan for Phases II and III for Quentins Meadows, Mr. Creasy prepared a draft traffic study.  He projected that Phase II of the proposed development would generate 210 (700 daily trips times 30% across the crossing equals 210 daily crossing trips) cars per weekday across the crossing in addition to the previously identified 125 trips per day.  Twp. St. 12 at 2.  Tr. A38, 40.
94. Mr. Francis is the Police Chief for the Township and testified on its behalf.  Twp. St. 4.  Tr. 80-81.
95. A reportable accident is one in which there is a death, injury or property damage which results in towing the vehicle from the scene.  Twp. St. 4 at 2.
96.  A non-reportable accident is an accident is one in which there is no death or injury occurs and the car may be driven away from the scene.  Twp. St. 4 at 2.

97. In the ten year period 1995 through 2005, there were no Township records of a non-reportable accident in the vicinity of the Coble home and subject crossing.  Twp. St. 4 at 3.
98. In the same ten year period there were two reportable accidents.  On March 21, 2001, a woman driving under the influence of alcohol became confused and drove onto the tracks at the crossing.  Her car became stuck on the tracks.  On July 23, 2003, a train struck an unoccupied car.  Twp. St. 4 at 3 and Exhs. A and B.
99. Chief Francis opposed the closure of the crossing because it offered an alternative for access (without using Lizburn Road in Upper Allen Township) to the northern portion of the Township in the event Route 15, Ore Bank Road and Spring Lane were closed.  Twp. St. 4 at 4.
100. Chief Francis could not recall when, if at all, Route 15 was closed in its entirety.  Tr. 85.

101. If the Township had multiple emergency events occurring concurrently, mutual support agreements are in place with Upper Allen Regional and West Shore Regional Police Departments which could send help into various portions of the Township from a variety of directions.  Tr. 90.
102. Township St. 8, the statement of Faye L. Romberger and its Exhibit A, was admitted by stipulation.  Tr. 91.

103. Twp. St. 8, Exh. A was a copy of the final Commission Order, entered April 7, 1995, at Docket No. A-00099461 which denied the Reading Company (Consolidated Rail Corporation) Application to close the Chestnut Grove Road crossing.

104. Mr. Cosey, Assistant Chief of the Monaghan Township Fire Company, testified on behalf of the Township.  Twp. St. 7.  Tr. 92.
105. The Monaghan Township Fire Company responds to fire emergencies in the Township.  Twp. St. 7 at 2.
106. The Monaghan Fire Company would use the Chestnut Grove Road crossing as an alternative if Old Route 15/Old Gettysburg Road was closed for an accident or construction.  Twp. St. 7 at 2-3.

107. If the Chestnut Grove crossing was closed, the Fire Company response time would increase and access to an emergency location would decrease.  Twp. St. 7 at 3.
108. Chestnut Grove Road provides a valuable access point to the railroad’s right‑of‑way.  Twp. St. 7 at 3.

109. All of the Fire Company vehicles can be carefully driven over the crossing.  Twp. St. 7 at 3.  Tr. 99.
110. The Fire Company last used Chestnut Grove Road as an alternative access route three years prior to the November 2005 hearing because the primary route (Siddonsburg Road) was closed.  Tr. 95.
111. In the event that the Fire Company needed to fill its tanker truck from a local creek, the crossing site is one location which gives access to the Yellow Breeches Creek.  There are other locations which give access to the Yellow Breeches, as well as the Stoney Run Creek.  Tr. 96.
112. The Fire Company last used the Chestnut Grove Road crossing for access to the railroad right-of-way ten years prior to the November 2005 hearing.  Tr. 98.
DISCUSSION

A.
SUMMARY OF THE PARTIES’ POSITIONS

1.
Cobles


The Cobles were the Complainants in this proceeding.  Their Complaint specified that their home was close to the crossing and that auto and truck traffic at the crossing was increasing, as was the speed of the vehicles.  As a result, Chestnut Grove Road was becoming more dangerous to the Coble family.  The Cobles argued that the record demonstrated that the crossing was unsafe to them personally and to the public in general.  They based their conclusion on the configuration of the crossing and the road which resulted in limited sight distances for drivers to see both the trains and opposing vehicular traffic and resulted in vehicles both getting stuck on the crossing and sliding off the approaches in winter.


2.
Norfolk Southern


Norfolk agreed with the Cobles that the crossing should be abolished.  It sent 20 freight trains a day at a maximum speed of 40 m.p.h. on the single track at the crossing.  Norfolk agreed that there were limited sight distances available to both the vehicles and the trains.  It emphasized that there were two grade-separated crossings less than 850 feet from the existing at‑grade crossing which were adequate to allow access to the area.  Norfolk pointed out that a grade-separated crossing was always safer than an at-grade crossing.  It concluded that this crossing was unnecessary and should be closed.  Norfolk was willing to contribute $7500.00 to the costs of abolishing the crossing.


3.
Carroll Township


The Township opposed closure of the crossing.  It argued that the crossing was safe in its present condition.  During the pendency of the case, the Township installed crossing pavement markings on the approaches and added stop bars to the pavement at the crossing.  The Township did not want the crossing closed because: 1) it provided an alternative means of access to northern area of the Township for emergency responders; 2) the Township would be required to construct cul-de-sacs on each side of the crossing in accordance with PennDOT requirements;  3) adjoining property owners would be limited in their ability to develop their land; and 4) closing the crossing would make it difficult for the Township trucks to turn around after plowing the crossing approaches.  If the crossing was not abolished, the Township was willing to maintain at its expense the crossbuck warning signs, stop signs, stop sign ahead warning signs and painted pavement markings.


4.
PennDOT


Because Chestnut Grove Road was not a state highway and did not impact the state system, PennDOT did not have an opinion as to whether the crossing should remain open.  In the event the crossing was closed, PennDOT was willing to match Norfolk’s contribution up to $7500.00.


5.
Other Parties


Although in its initial pleadings Dillsburg opposed closing the crossing, it withdrew that portion of its pleadings at the start of the initial November Hearing.  Representatives of Dillsburg, York and the Commission’s Bureau of Transportation and Safety attended the hearings, but presented no witnesses.

B.
ABOLITION OF THE CHESTNUT GROVE ROAD CROSSING


Having reviewed the pleadings, evidentiary record, briefs and the Public Utility Code, I find that the Cobles have carried their burden of proof and that the crossing is unsafe and that the crossing should be abolished.  My conclusion is based: 1) on the design of the crossing (particularly its limited sight distances); 2) on the availability of nearby grade-separated crossings which provide safer access to the area; and 3) on the availability of emergency responders who can access the area from outside the Township boundaries.


The Commission has the authority, pursuant to the Public Utility Code, (66 Pa. C.S. §2702), to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail-highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and to promote the safety of the public.  Southeastern Pennsylvania Transportation Authority v. Pa. P.U.C. (SEPTA), 140 Pa. Commw. 270, 592 A.2d 797 (1991), alloc. den., 531 Pa. 642, 611 A.2d 714 (1992).  In addition, the Commission is empowered, pursuant to 66 Pa. C.S. §2702(b), to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected.



A crossing is defined as the intersection of railroad and highway right‑of‑ways, at, above or below grade.  City of Philadelphia v. Pennsylvania Public Utility Commission, 676 A.2d 1298, 1301 (Pa. Commw. 1996), alloc. den. 684 A. 2d 558 (Pa. 1996) cert. den. 520 U.S. 1155 (1997).  The definition of a highway is, “A way or place of whatever nature open to the use of the public as a matter of right for purposes of vehicular traffic.”  66 Pa. C.S. §102.



The Commission’s decision must be based upon substantial evidence.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In crossing cases, the Commission is concerned with maintaining public safety and the standard to be applied is the prevention of accidents.  Pittsburgh Railways Co. v. Pa. P.U.C., 198 Pa. Superior 415, 424, 182 A.2d 80, 84. (1962); Borough of Bridgewater v. Pa. P.U.C., 124 A.2d 165, 172 (Pa. Superior 1956).    The burden of proof in this proceeding is on the Complainant.  66 Pa. C.S. §332(a).  The Complainant must prove by a preponderance of the evidence that the crossing should be abolished. 



The first issue relates to vehicular safety at the crossing.  Looking at Norfolk Exh. 1 (a diagram of the crossing and its approaches) and Norfolk Exhs. 2 through 5 (photos of crossing and its approaches) and reading the various descriptions of the crossing and its approaches presents a very bad image of the crossing geometry.  After a vehicle traveling east on Chestnut Grove Road passes the Coble home, there is a 90 degree turn to the south.  The turn is about 50 feet from the crossing.  Chestnut Grove Road climbs steeply from the turn to the crossing.  A vehicle approaching the crossing from the turn cannot see oncoming vehicular traffic approaching the crossing from the other side.  The problem is that the railroad track is on a fill through the crossing area.  There is a similar problem from the other side:  A vehicle approaching the crossing from the south cannot see oncoming vehicular traffic approaching the crossing from the northern side, either.  The sole safety devices which prevent head-on collisions at the crossing are two stop signs which theoretically stop the traffic from both directions before the cars enter the crossing.  At best the drivers of vehicles approaching the crossing simultaneously from both sides cannot actually see one another until both are at the crossing.  Mrs. Coble’s testimony included a comment that, due to the narrowness of the road, she observed cars meeting at the top of the crossing or, on the northern approach, side-swipe each other and/or go off the road and get stuck.  I find this observation credible because the roadway is approximately 14 feet wide and widens only to 16 feet at the crossing itself.  In addition, my experience in the field of crossing safety leads me to add that stop signs at crossings are generally not successful in actually bringing vehicular traffic to a stop.



The second issue relates to vehicular and train safety at the crossing.  According to the undisputed testimony, drivers (coming from either direction) cannot see approaching trains until their cars pass the stop signs and enter the crossing.  When the drivers can finally see the trains, they have sight distance to the west of 850 feet and to the east of 900 feet.  Two additional facts must be considered:  First, Norfolk runs an average of 20 freight trains per day at a maximum speed of 40 m.p.h. through the crossing.  Second, because the engineer can only see the cars at the same time the drivers can see the train, neither 850 feet nor 900 feet may not allow enough time and space to allow the train to stop before the train enters the crossing.  In other words, unless the train is at the maximum visible distance (900 feet or 850 feet) from the crossing and unless the car removes itself from the crossing in less than ten seconds of viewing the train, it likely will get hit by the train.
  Of course, if the train is closer to the crossing when first observed by the driver, the time left to clear the tracks is correspondingly reduced.


The third issue relates to the availability of nearby crossing alternatives.  Looking at Norfolk Exh. 1 and Exh. A to Twp. St. 2 shows that two grade-separated crossings (Route 15 and Gettysburg Pike) are less than 850 feet to the west of the Chestnut Grove Road crossing.  In fact the bridge carrying US Route 15 over the track is clearly visible on Norfolk Exh. 4, a photo of the western sight distance from the crossing.  Therefore, there are two safer crossings less than a quarter mile away from the Chestnut Grove Road crossing.


The Township raised the fourth issue.  Although the Township’s position is that the availability of the Chestnut Grove Road crossing was a key to providing emergency service to the northern area of the Township when both Route 15 and Gettysburg Pike were unavailable, the witnesses provided very poor support for that premise.  Mr. Watts was the Emergency Medical Service Supervisor for the Township’s Citizen’s Hose Company #1 and testified that the crossing was part of the Company’s contingency plan.  He then admitted that he had not used the crossing in four years and that EMS service to that area could be provided by Upper Allen Township.  



Mr. McCoy was the Township Roadmaster.  He was the only witness who admitted to actually using the crossing during the November 16 power outage (just prior to the November hearing) to circumvent the non-functioning traffic signals on Route 15.  He then admitted that other roads were available to avoid the Route 15 traffic signals.  



Ms. Price was the Township Manager and testified that the Township wanted the crossing to provide emergency service to the northern area of the Township when both Route 15 and Gettysburg Pike were unavailable.  She then explained that a local church and two nearby farms were accessible from other roads even if the crossing was closed and that the Dillsburg Area Authority had a private crossing at its pump station which was being constructed during the November hearing.  



Chief Francis was the Township Police Chief and testified that the crossing was needed to provide emergency service to the northern area of the Township when Route 15, Ore Bank Road and Spring Lane were unavailable.  He then admitted that he could not remember a time when (if at all) Route 15 was closed in its entirety and that multiple, concurrent emergency events within the Township could be handled with support from the Upper Allen Regional and West Shore Regional Police Departments.



Mr. Cosey was the Assistant Chief of the Monaghan Township Fire Company and testified that the Fire Company would use the crossing if Gettysburg Pike was closed and that the crossing provided access to the railroad right-of-way.  He then testified that the Fire Company last used the crossing three years earlier when the Siddonsburg Road was closed and that the Fire Company last used the crossing for access to the right-of-way about ten years ago.



The fifth issue concerned the accident history at the crossing.  I note initially that this crossing is in a rural area on a country road.  Although there was some dispute about the accuracy of the vehicle count at the crossing, one study found that 125 cars a day used the crossing.  I would characterize the level of usage as low.  In 2004 a police chase going east on Chestnut Grove Road ended at the turn when the lead car failed to make the turn and ran into the woods and the police car barely stopped in time; and a car traveling west on Chestnut Grove Road failed to negotiate the far side approach and almost ended up in the creek.  In 2003 a train struck an abandoned vehicle which was stuck on the tracks.  In 2001 a driver under the influence drove off the roadway and onto the tracks.  In 1975 a car ran off the road and crashed near the Coble home.  My review of these incidents led me to the conclusion that there were a disproportionate number of accidents in relation to the few cars using the crossing on a daily basis and further confirmed my conclusion that the design of the approaches and the crossing were unsafe.



And finally, I note the lack of support by other local residents for the continuation of the crossing.  More specifically, when the Commission last reviewed a request to close the crossing, local residents actively opposed the abolition by testifying at the hearing.  Their testimony was referenced in the finalized Commission decision in Application of Reading Company (Consolidated Rail Corporation), at Docket No. A-00099461, entered April 7, 1995.  Twp. St. 8 at Exh. A.  Unlike the 1995 case, no local resident appeared to oppose the Complainants in this proceeding.



Accordingly, after reviewing the record of this case, I find that the crossing and its approaches are poorly designed and unsafe for use by the traveling public.  Further, given the proximity of the safer grade-separated crossings and the light usage of Chestnut Grove Road, I find that the crossing is unnecessary and recommend its abolition.

C.
ACTUAL ALTERATIONS


Given that I have recommended that the crossing be abolished, there remains the task of assigning responsibility for doing the physical labor.  The first observation I have is that, even though the Norfolk pictures clearly show a pole line along Chestnut Grove Road and through the crossing, as well as two posts which could be underground cable utility markers in the crossing area (Norfolk Exh. 3) and even though all of the local non-carrier utilities were notified about the case, no non-carrier utility attended the hearing.  Accordingly, I have concluded that any non-carrier utility which failed to attend the hearing after receiving notice has waived its right to challenge the rulings below and that the non-carrier utilities must relocate their facilities to accommodate the abolition of the crossing.



Next, I recommend that Norfolk be required to remove the railroad owned warning devices (e.g. crossbucks, etc.) from the immediate crossing area and to erect the barricades with appropriate signage needed to prevent vehicles and pedestrians from accessing the tracks in the crossing area.  I will require Norfolk to prepare plans for the construction of the barricades.  The plans must be prepared in final form and submitted for approval to the Commission’s Bureau of Transportation and Safety (Bureau) within six months of the Commission’s final order.   Further, Norfolk shall cooperate and coordinate the construction of the barriers with the Township in such a manner so as to permit the Township’s construction of cul‑de‑sacs on either side of the closed crossing.  In addition, Norfolk shall have the duty to coordinate the relocation of any non-carrier utility facilities which are within the crossing area and must relocate to accommodate the abolition project.



Finally, I note that the Township witnesses specified, that in order to comply with existing Liquid Fuel Tax funding guidelines, the Township must construct cul-de-sacs on either side of the abolished crossing to give adjacent property owners access to their properties and to allow the snowplows to turn around after plowing up to the barricades.  The best information in the record on the width of the roadway was that the roadway was about 14 feet in width.  I agree with the Township that the snowplows would not be able to turn around on such a narrow road.  However, the record is lacking on the subject of the actual road right-of-way width and whether or not any property would need to be condemned to complete construction of the cul-de-sacs.  Further, it is obvious that the embankment which elevates the rail line will add to the complexity of the task.  As a result, I will require the Township to prepare plans (including cost estimates) for the cul-de-sacs with Norfolk’s cooperation, as well as metes and bounds descriptions of any property which must be appropriated for the construction of the crossing abolition project.  The plans and property descriptions must be prepared in final form and submitted for approval to the Commission’s Bureau  within six months of the Commission’s final order.  At the time the plans and property descriptions are submitted to the Bureau, the Township will be required to serve the affected property owners with the property descriptions and notice of the proposed condemnation and of the owners’ rights to a Commission hearing on the subjects of the design of the cul-de-sacs and the need for the condemnation.  The notice shall inform the property owners that they have thirty (30) days to contact the Bureau to request a hearing.  A copy of the notices to the various property owners shall be included with the plans which will be sent to the Bureau.  The Township shall also be responsible for the removal of all Township installed advance warning signs and pavement markings.  After the Township and Norfolk receive the Commission’s approval of the plans for the installation of the barriers and the construction of the cul-de-sacs, the actual work of abolishing the crossing can begin.  The Bureau should take whatever actions it deems necessary to publish notice of the crossing abolition project.  All work by Norfolk, any involved non-carrier utilities and the Township should be completed no later than one year after receipt of the Commission’s approval of the crossing abolition plans.

D.
COST ALLOCATION


The Commission has the authority to assess the costs of any work it orders performed upon the concerned public utilities or municipal corporations or the Commonwealth, in such proper proportions as it may determine.  66 Pa. C.S. §§2702(c), 2704(a).  In apportioning costs in rail‑highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration; the only requirement is that its order be just and reasonable.  Wheeling and Lake Erie Railway Co. v. Pa. P.U.C. (Wheeling), 778 A.2d 785 (Pa. Commw. 2001), alloc. den., 567 Pa. 769, 790 A.2d 1021 (2001); AT&T v. Pa. P.U.C. (AT&T), 558 Pa. 290, 737 A.2d 201 (1999).  The financial ability of a concerned party to pay is not determinative of the issue of cost allocation.  East Rockhill Twp. v. Pa. P.U.C., 115 Pa. Commw. 228, 540 A.2d 600 (1988).



Among the relevant factors noted in Greene Twp. v. Pa. P.U.C., 668 A.2d 615 (Pa. Commw. 1995) for consideration of cost allocation are: (1) which party built the crossing (Dept. of Transp. v. Pa. P.U.C., 76 Pa. Commw. 525, 464 A.2d 645 (1983)); (2) whether the roadway existed before or after the construction of the crossing (Dept. of Transp. v. Pa. P.U.C., 76 Pa. Commw. 525, 464 A.2d 645 (1983)); (3) the relative benefit conferred on each party with the construction of the crossing (Dept. of Transp. v. Pa. P.U.C., 21 Pa. Commw. 407, 346 A. 2d 371 (1975)); (4) whether any party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal (Dept. of Transp. v. Pa. P.U.C., 79 Pa. Commw. 266, 469 A.2d 1149 (1983)); and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing (Pittsburgh and Lake Erie Railroad Co. v Pa. P.U.C., 124 Pa. Commw. 611, 556 A.2d 944 (1989)). While the Commission has considered these factors to be relevant in the past, there is no limit to the factors that the Commission can consider.  Bell Atlantic-Pa, Inc., v. Pa. P.U.C., 672 A.2d 352 (Pa. Commw. 1995); PECO Energy Co. v. Pa. P.U.C., 568 Pa. 39, 791 A.2d 1155 (2002).



Generally, Mr. Calvert, the Norfolk witness, testified in support of the Complaint.  He explained that all railroad crossings involve some element of risk of injury to persons or property and that Norfolk sought to minimize the number of at‑grade crossings because such crossings pose more risk than either above-grade or below-grade crossings.  I find this testimony very clearly defined the benefit that Norfolk received from the abolition of the crossing.  Indeed, it makes the railroad the major beneficiary of sustaining the Coble Complaint.  As a result, I recommend that Norfolk be responsible for the vast majority of the project costs.



Previously, I directed Norfolk to remove the railroad owned warning devices (e.g. crossbucks, etc.) from the immediate crossing area and to prepare plans for the construction of the barricades.  I will direct that Norfolk be responsible at its sole cost and expense for removal of the warning devices, preparation of the barricade plans and construction of the same.  I also directed that the railroad coordinate the relocation of any non-carrier utility facilities in the crossing.  Norfolk will be responsible at its sole cost and expense for those coordination activities.  By virtue of their failure to participate in the hearing process, I find that the non-carrier utilities have waived their right to reimbursement for any relocation costs.



As set forth above, I have directed the Township to prepare plans (including cost estimates) for the cul-de-sacs with Norfolk’s cooperation, as well as metes and bounds descriptions of any property which must be appropriated for the construction of the crossing abolition project.  I will further direct that those plans and property descriptions be prepared at the initial cost and expense of the Township.  After the Township and Norfolk receive the Commission’s approval of the plans for the installation of the barriers and the construction of the cul-de-sacs, the actual work of abolishing the crossing (including the removal of all Township installed advance warning signs and pavement markings) can begin.  Again, I recommend that the Township be required to carry out the actual work on the project in conformity with the approved plans at its initial cost and expense.  I chose the Township to prepare the plans and complete the work because Chestnut Grove Road is a Township road and because its witnesses explained that the cul-de-sacs must be constructed to give adjoining property owners access to their properties and to conform to PennDOT’s design standards which will minimize the reduction to the Township’s entitlement to Liquid Fuel Tax funds.



After all of the construction work is completed, the Township shall certify the final costs of the design, condemnation (if any) and construction to the Commission for approval.  Upon Commission approval of the final costs, Norfolk shall reimburse the Township 90% of all costs incurred.  Even though the Township opposed the Coble’s Complaint and closure of the crossing, I find that the Township residents will receive a benefit from the abolition.  I have found that the crossing is both unsafe and unnecessary.  There is record evidence from Mrs. Coble and the Township’s accident/incident reports which demonstrate that a number of accidents (reported and not reported) occurred at the crossing.  Abolition of the crossing will enhance the safety on the Township road system albeit not to the same extent as the reduction in accident potential for the railroad.  Accordingly, I have concluded that the Township should shoulder a small part of the costs of abolition.



After the construction is completed, there is the question of what entities should be responsible for the remaining future maintenance responsibilities.  Given that the railroad will be responsible for planning and building the barricades, Norfolk will continue to have an overriding interest in continuing to exclude the public from the former crossing area.  Therefore, I will require the railroad to maintain the barricades.  Similarly, the Township will have a clearly identified interest in the cul-de-sacs on Chestnut Grove Road and should be responsible for maintaining them after the crossing closure.



No non-carrier utility appeared at the hearing.  Other than the obvious pole line and possible post markers at the crossing, it is uncertain whether the facilities of any other non-carrier utility are involved in this crossing.  To the extent the facilities of any non-carrier utilities are involved, each such non-carrier utility should be assigned future maintenance responsibilities for its own facilities at the former crossing.  See, Wayne Rhodes v. Southwest Pennsylvania Railroad Company, Docket No. C-00981691, Order, entered January 19, 2000, 2000 Pa. PUC LEXIS 9 (Pa. PUC 2000).

CONCLUSIONS OF LAW
1. The Commission has the authority to order the construction, reconstruction, alteration, repair, protection, suspension or abolition of a rail-highway crossing, as well as the authority to determine and order which parties shall perform such work at the crossing and which parties shall maintain the crossing in the future in order to prevent accidents and promote the safety of the public. The Public Utility Code, 66 Pa. C.S. §§2702, 2004. Southeastern Pennsylvania Transportation Authority v. Pa. P.U.C. (SEPTA), 140 Pa. Commw. 270, 592 A.2d 797 (1991), alloc. den., 531 Pa. 642, 611 A.2d 714 (1992).  

2. The Commission is empowered to determine and prescribe the manner in which such a crossing may be constructed, altered, relocated, suspended, abolished, maintained, operated or protected. 66 Pa. C.S. §2702(b).

3. A crossing is defined as the intersection of railroad and highway right-of-ways, at, above or below grade.  City of Philadelphia v. Pennsylvania Public Utility Commission, 676 A.2d 1298, 1301 (Pa. Commw. 1996), alloc. den. 684 A.2d 558 (Pa. 1996) cert. den.  520 U.S. 1155 (1997).  

4. The definition of a highway is, “A way or place of whatever nature open to the use of the public as a matter of right for purposes of vehicular traffic.”  66 Pa. C.S. §102.

5. The Commission’s decision must be based upon substantial evidence.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

6. The burden of proof in this proceeding is on the Complainants.  66 Pa. C.S. § 332(a).  

7. The Cobles carried their burden of proof.

8. The Commission has the authority to assess the costs of any work it orders performed upon the concerned public utilities or municipal corporations, or the Commonwealth, in such proper proportions as it may determine.  66 Pa. C.S. §§2702(c), 2704(a).  

9. In apportioning costs in rail‑highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration; the only requirement is that its order be just and reasonable.  Wheeling and Lake Erie Railway Co. v. Pa. P.U.C. (Wheeling), 778 A.2d 785 (Pa. Commw. 2001), alloc. den., 567 Pa. 769, 790 A.2d 1021 (2001); AT&T v. Pa. P.U.C. (AT&T), 558 Pa. 290, 737 A.2d 201 (1999).  

10. The financial ability of a concerned party to pay is not determinative of the issue of cost allocation.  East Rockhill Twp. v. Pa. P.U.C., 115 Pa. Commw. 228, 540 A.2d 600 (1988).

11. Among the relevant factors noted in Greene Twp. v. Pa. P.U.C., 668 A.2d 615 (Pa. Commw. 1995) for consideration of cost allocation are: (1) which party built the crossing (Dept. of Transp. v. Pa. P.U.C., 76 Pa. Commw. 525, 464 A.2d 645 (1983)); (2) whether the roadway existed before or after the construction of the crossing (Dept. of Transp. v. Pa. P.U.C., 76 Pa. Commw. 525, 464 A.2d 645 (1983)); (3) the relative benefit conferred on each party with the construction of the crossing (Dept. of Transp. v. Pa. P.U.C., 21 Pa. Commw. 407, 346 A. 2d 371 (1975)); (4) whether any party is responsible for the deterioration of the crossing which has led to the need for its repair, replacement or removal (Dept. of Transp. v. Pa. P.U.C., 79 Pa. Commw. 266, 469 A.2d 1149 (1983)); and (5) the relative benefit that each party will receive from the repair, replacement or removal of the crossing (Pittsburgh and Lake Erie Railroad Co. v Pa. P.U.C., 124 Pa. Commw. 611, 556 A.2d 944 (1989)). While the Commission has considered these factors to be relevant in the past, there is no limit to the factors that the Commission can consider.  Bell Atlantic-Pa, Inc., v. Pa. P.U.C., 672 A.2d 352 (Pa. Commw. 1995); PECO Energy Co. v. Pa. P.U.C., 568 Pa. 39, 791 A.2d 1155 (2002).
12. If hearsay is not objected to, the hearsay is admissible but cannot form the basis of a fact-finding unless it is corroborated by competent, non-hearsay evidence of record.  Walker v. Unemployment Compensation Board of Review, 27 Pa. Commw. 522, 367 A.2d 366 (1976);  Application of Carmen G. Henderson, Opinion and Order, entered January 3, 1994, at Docket No. A-00110088 (Slip Op. at 24).
ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That the Complaint filed by Cecile and Edward Coble versus Norfolk Southern Railway Company at Docket No. C-20054723 to abolish the at-grade rail-highway crossing (AAR 592 280 M) where Chestnut Grove Road (T-880) crosses the single Norfolk Southern track located at Milepost LG 11, which is part of the Lurgan Branch and which is known as the Main Line Lurgan Branch, in Carroll Township, York County, Pennsylvania is hereby sustained.  



2.
That the Norfolk Southern Railway Company at its sole cost and expense shall be responsible for removal of railroad owned warning devices, preparation of the barricade plans and construction of the same on both the north and the south side of the rail-highway crossing and shall submit the plans in final form to the Commission’s Bureau of Transportation and Safety for Commission approval within six (6) months of receipt of the Commission’s Order.



3.
That Carroll Township at its initial cost and expense shall prepare plans (including the removal of all Township installed advance warning signs, pavement markings and the preparation of a cost estimate) for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which must be appropriated for the construction of the crossing abolition project.  The plans and property descriptions and copies of the notices of condemnation shall be submitted to the Commission’s Bureau of Transportation and Safety in final form within six (6) months of receipt of the Commission’s Order.  At the time the plans and property descriptions are submitted to the Bureau, the Township shall serve the affected property owners with the property descriptions and notice of the proposed condemnation and of the owners’ rights to a Commission hearing on the subjects of the design of the cul-de-sacs and the need for the condemnation.  The notice shall inform the property owners that they have thirty (30) days to contact the Bureau to request a hearing.  



4.
That, upon hearing (if needed) and Commission approval of the plans for the installation of the barricades, for the construction of the cul-de-sacs, of the appropriation of the necessary property, and of the cost estimate, the Norfolk Southern Railway Company, at its sole cost and expense, and Carroll Township, at its initial cost and expense, shall, within one (1) year of service of the Commission Order, perform all work necessary to complete the project.



5.
That upon completion of the installation of the barriers and the construction of the cul-de-sacs Carroll Township shall certify the final costs of the design, condemnation (if any) and construction of the cul-de-sacs for the crossing abolition project to the Commission for approval.



6.
That, upon Commission approval of the final costs submitted by Carroll Township, Norfolk Southern Railway Company shall reimburse Carroll Township ninety (90%) per cent of all costs incurred for the crossing abolition project within thirty (30) days of receipt of the Commission approval and notify the Commission that the payment was made.



7.
That the non-carrier utilities involved shall, each, at its sole cost and expense, furnish all materials and do all work necessary to alter or relocate their respective facilities as necessary to accommodate the crossing abolition project.



8.
That the Norfolk Southern Railway Company, Carroll Township and the involved non-carrier utilities cooperate with each other during the design and construction phases of the improvement so that the operations or facilities of the parties will not be endangered or unnecessarily impeded.



9.
That, upon completion of the crossing abolition project, Carroll Township shall, at its sole cost and expense, furnish all material and do all work necessary to maintain the cul-de-sacs on Chestnut Grove Road at the former crossing.



10.
That, upon completion of the crossing abolition project, the Norfolk Southern Railway Company shall, at its sole cost and expense, furnish all material and do all work necessary to maintain the railroad barricades at the former crossing.



11.
That, upon completion of the crossing abolition project, the non-carrier utilities involved shall, each, at its sole cost and expense, furnish all material and do all work necessary to maintain their respective facilities at the former crossing, all in a safe and satisfactory condition. 



12.
That, upon receipt of notice from the Norfolk Southern Railway Company of payment made to Carroll Township of ninety (90%) per cent of the final costs, the at-grade rail-highway crossing (AAR 592 280 M) where Chestnut Grove Road (T-880) crosses the single Norfolk Southern track located at Milepost LG 11, which is part of the Lurgan Branch and which is known as the Main Line Lurgan Branch, in Carroll Township, York County, Pennsylvania  is hereby abolished.



13.
That the cost allocations made above shall not hinder the rights of the parties to collect expenses and obligations subject to any pre-existing private agreements in effect in separate actions in other forums.

Date:
October 5, 2007



_________________________








Louis G. Cocheres








Administrative Law Judge

� 40 mph = 211,200 feet per hour (40 x 5,280) or 211,200 ÷ 3600 (60 seconds per minute x 60 minutes per hour) = 58.7 feet per second.  900 feet : 58.7 = a maximum 15.3 seconds until a westbound train enters the crossing, or 850 feet : 58.7 = a maximum 14.5 seconds until an eastbound train enters the crossing.  


� A couple of local residents did send letters opposing the crossing closure, but the letters were not entered into the record, nor did the authors appear at the hearings.  Even if their letters had been admitted, they would have been hearsay and could not be used to support a finding.  Walker v. Unemployment Compensation Board of Review, 27 Pa. Commw. 522, 367 A.2d 366 (1976);  Application of Carmen G. Henderson, Opinion and Order, entered January 3, 1994, at Docket No. A�00110088 (Slip Op. at 24).
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