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HISTORY OF THE PROCEEDINGS

This complaint, brought by White Haven Borough, (Borough) addresses a single issue that remains from the Borough’s formal complaint filed on September 18, 2000.  The only remaining issue to be resolved is a 171′ retaining wall along tracks owned and operated by Reading Blue Mountain and Northern Railroad (RBM&NRR).  The RBM&NRR retaining wall is approximately eight (8) to nine (9) feet from G & A Hardware store at 107 Susquehanna Street, in White Haven Borough, Pennsylvania.  The Borough and the Commission’s Bureau of Transportation & Safety (BTS) believe the retaining wall is a danger to the public and want it repaired, replaced or the track moved.  This Recommended Decision recommends that RBM&NRR remove a tree affecting their retaining wall immediately, replace the current retaining wall or move it, and analyze the conditions of a timber bin wall. 
The procedural history of this complaint is as follows:
On September 18, 2000, the Borough filed a formal complaint about two specific areas along the tracks of the RBM&NRR in its Borough.  The first area involved a collapsed retaining wall near the Berwick Street at-grade crossing.  The second area involved the railroad trestle bridge at Susquehanna Street and the associated retaining walls.  Represented at the earlier proceedings in addition to the Borough and RBM&NRR were the Commission’s Bureau of Transportation & Safety (BTS), and PennDOT.
On October 10, 2000, Answers were filed by RBM&NRR and PennDOT.  
On March 1, 2001, hearings were held before Administrative Law Judge (ALJ) Richard Lovenwirth.  A Recommended Decision was issued by ALJ Lovenwirth on October 10, 2001.
By Opinion and Order entered February 8, 2002, Commission dismissed the complaint involving the railway crossing at Berwick Street because the necessary repairs had been completed.  The Commission sustained the complaint as related to the Susquehanna Street below-grade crossing and associated retaining walls.  
The February 8, 2002, Commission Order required RBM&NRR to:

At Paragraph 5, “within nine (9) months of entry of this Opinion and Order, furnish all material and do all work necessary to cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and the retaining walls along the track approaching the bridge.”
At Paragraph 9, “within twelve (12) months … perform an in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls including an evaluation of the stability of the stone walls, locations of failures or potential failures, reasons for failures or bulges in the walls, recommendations for prevention of future problems and recommendations for any necessary repairs including cost estimates for said work.”

At Paragraph 19, “That upon the submission of the In-Depth inspection and Load Rating Analysis Report of the bridge and the In-Depth Inspection and Evaluation Report of the retaining walls, a further hearing be held to consider the reports and their recommendations and any other issues involved.”

RBM&NRR employed the services of Timothy S. Benner, P.E. to inspect the retaining wall and to make recommendations as to how to maintain the integrity of the wall during its remaining service life.  Engineer Benner’s report dated June 21, 2004, (Benner Report) was provided to RBM&NRR and the other parties of record.
On October 4, 2005, a prehearing conference was held.  In attendance were RBM&NRR, the Borough, BTS, and PennDOT.  That conference concluded with the parties agreeing to meet on site and to submit recommendations to the ALJ.  

The parties met on several occasions in an attempt to resolve their disagreements about what further action was needed but were unsuccessful.  
On June 14, 2006, the Commission’s Prosecutory Staff on behalf of BTS, submitted a letter to the undersigned ALJ.  The letter stated, “Reading Blue Mountain has failed to make other necessary repairs to comply with the Commission’s Order” and that despite “recommending various solutions, Reading Blue Mountain has failed to make any changes recommended by staff engineers…”  The letter requested a hearing be scheduled.
On October 18, 2006, a hearing was held attended by the Borough, BTS, PennDOT, and RBM&NRR.  PennDOT made a motion to be dismissed from the hearing based on the parties representations that the sole issue was the retaining wall and that the Commission’s jurisdiction was pursuant to 66 Pa. C.S. § 1501, not pursuant to a rail crossing controversy and that therefore, PennDOT need not be a part of this portion of the controversy.  That motion was granted subject to the understanding that PennDOT was not released from the docket, but only as to issues as they related to the retaining wall.  (N.T. 103)  
On November 17, an Interim Order was issued dismissing PennDOT.  That Order stated “PennDOT is not dismissed from the Docket, as there have been prior issues and actions in which PennDOT was involved.”  Nonetheless, the Interim Order caused at least one party to be confused as to PennDOT’s status.

On November 21, 2006, a Clarification was issued stating, “PennDOT cannot be dismissed from the docket, however, as PennDOT has no interest or authority over the remaining issues, they have asked to be “dismissed.”  That word appears to cause confusion.  Therefore, to clarify, my intention is to allow PennDOT not to participate any further, as is their wish.  PennDOT will remain an “inactive party” for the balance of this proceeding and will remain on the Party List.”  

PennDOT did not present any witnesses or submit any evidence at the October 18, 2006, hearing, but counsel for PennDOT was present.
The Borough, BTS, and RBM&NRR agreed at the hearing that the RBM&NRR retaining wall was the sole issue which needed to be addressed.  PennDOT expressed no opinion.  In addition, both the Borough and the BTS stated that it was their position that the recommendations in the Benner Report had not been implemented regarding the retaining wall and that the recommendations should be immediately undertaken by RBM&NRR.  PennDOT expressed no opinion regarding the Benner Report.  RBM&NRR took the position that the retaining wall is sufficient as it stands, and that continued monitoring is all that is necessary.  

FINDINGS OF FACT

1. The construction on the RBM&NRR retaining wall running parallel to State Road 2041 or Towanda Street, and perpendicular to Susquehanna Street indicates that the wall is at least 100 years old.  N.T. 52.

2. The RBM&NRR retaining wall is a “dry set” wall, or rock against rock.  N.T. 57.

3. Timothy Benner, P.E., was retained by RBM&NRR to produce the report required by Paragraph 9 of the Commission’s February 2002 Order.  Stipulation at 65.

4. Mr. Benner, the author of the Benner Report did not testify and was not subpoenaed by any party to appear.

5. RBM&NRR’s only witness did not read the Benner Report.

6. RBM&NRR did not contest the Benner Report, and did not object to its entry into the record. 

7. RBM&NRR, the Bureau of Transportation & Safety, and the Borough did not contest the Benner Report.  PennDOT expressed no opinion regarding the Benner Report.
8. The Benner Report is accepted as accurate, and Mr. Benner’s recommendations as valid. 

9. The RBM&NRR retaining wall extends for approximately 171′ where it intersects with a timber bin wall.  Benner Report, Exh. C-3.

10. The Benner Report stated “[t]he wall is in overall poor condition,” and recommended short term to “[r]emove all vegetation from [the] area behind the wall” and long term, to “[r]eplace the wall.”  [referring to the RBM&NRR retaining wall] Exh. C-2.

11. The Benner Report stated with regard to the timber bin wall that the “[t]imbers are rotting” and as being “in very poor condition” and that “[a] spring flows along the face of the wall from north to south.”  No party explained or discussed the timber bin wall at the hearing.  It is not known from testimony or evidence whether this timber bin wall creates a safety danger. 

12. Dominic J. Yannuzzi, a professional engineer testified on behalf of the Borough.  Mr. Yannuzzi was admitted as an expert in civil and structural engineering. N.T. 14‑15.
13. Mr. Yannuzzi began his review of the RBM&NRR retaining wall in 2005 at the Borough’s request.  He reviewed the Benner Report, Commission documents, aerial photographs, conducted site visits, took measurements and photographs and conducted an evaluation and analysis.  N.T. 15-16.

14. Mr. Yannuzzi and Mr. Benner met at the site and reviewed the Benner Report.  N.T. 18.

15. Mr. Yannuzzi concurs with Mr. Benner’s short and long term recommendations for the RBM&NRR retaining wall.  N.T. 19.

16. Mr. Yannuzzi conducted some evaluation of soil planes and potential for failure of the soil planes, but not enough explanation was elicited to conclude anything about the soil conditions, potential for issues, or the soil exhibit.  N.T. 24-25, Exh. C-3.

17. The RBM&NRR retaining wall has a bulge that was approximately 18″ at the time of the Benner Report and 24″ when Mr. Yannuzzi measured it in 2006.  N.T. 19-20, 50.

18. Measurements taken by Mr. Yannuzzi revealed that the wall has shifted over the last two years.  N.T. 20.

19. Based on measurements taken approximately one month prior to the hearing, Mr. Yannuzzi concludes the RBM&NRR retaining wall is shifting.  N.T. 53.

20. The 18″ bulge on the RBM&NRR retaining wall is enlarging.

21. There is a bulge on Section A and another bulge on Section B of the RBM&NRR retaining wall.  Exhs. C-6 and C-7. 

22. The bulges on the RBM&NRR retaining wall indicate a weakening of its structural integrity.  N.T. 64.

23. The RBM&NRR retaining wall vibrates when a train passes; vibration of the RBM&NRR retaining wall when a train passes is normal.  N.T. 20, 77.

24. The weight and speed of a passing train affects vibrations to a retaining wall.  N.T. 78.

25. The RBM&NRR retaining wall is 8′ to 9′ from G & A Hardware Store.  N.T. 23, 39, Exhs. C-6 through C-9.

26. G & A Hardware store fronts onto Susquehanna Street, White Haven, Pennsylvania.

27. There is a community center adjacent to the RBM&NRR tracks.  N.T. 32, Exh. C-6.

28. At the closest section, the Lehigh River is 300′ from the RBM&NRR tracks.  N.T. 35.

29. A train derailment in the area (Towanda Street or S.R. 2041, at Susquehanna Street Exh. C-3) would be a public safety hazard.  Stipulation at 29.

30. Exhibit C-6 exhibits vegetation below, above, and around the retaining wall.  N.T. 30, 38, Exh. C-6. 
31. Vegetation which was supposed to have been removed from the RBM&NRR retaining wall pursuant to the Commission Order has not been removed.  N.T. 18‑19.
32. An area of the RBM&NRR retaining wall is held in by steel cribbing.  N.T. 31, Exh. C-9.

33. Repointing done on RBM&NRR’s retaining wall has failed in places; repointing does not provide structural integrity to the wall.  N.T. 55-56, 64.

34. The RBM&NRR retaining wall vibrates when a train passes and is a “concern” to Mr. Yannuzzi.  Forces from the train on the soil are transmitted through the soil against the wall.  The vibrations could cause the wall to fail and/or the train to derail.  N.T. 20-21

35. Mr. Yannuzzi believes that the RBM&NRR retaining wall will fail due to water, age, soil structure, vegetation, and poor structural integrity.  N.T. 20, 25-26, 45

36. Mr. Yannuzzi’s expert opinion is that failure of the RBM&NRR retaining wall is imminent, and that it needs to be repaired, or replaced.  N.T. 44.

37. Ronald J. Hull, a civil engineer testified on behalf of the Commission’s Bureau of Transportation and Safety.  N.T. 60
38. Mr. Hull reviewed the Benner Report, did not indicate concurrence or challenge with the Report, and he visited the site.  N.T. 61, 64.

39. Mr. Hull took no measurements and does not know if the RBM&NRR retaining wall has shifted.  N.T. 67.

40. Mr. Hull did not conduct any studies to determine if the RBM&NRR retaining wall presented a safety hazard.

41. Mr. Hull concurred with Mr. Yannuzzi’s testimony.  N.T. 60, 67.

42. Mr. Hull believes some sort of remedial action of the RBM&NRR retaining wall is necessary “before an incident would happen.”  N.T. 61.

43. If the track were moved, there would be no live loads on the RBM&NRR retaining wall.  Stipulation at 63.

44. Repairs to the RBM&NRR retaining wall could include rock anchors, steel beams, steel vents, relocating, or replacing.  N.T. 61, 66.

45. Alvin J. Roman, a professional civil and mechanical engineer employed by Number One Contracting testified on behalf of RBM&NRR.  Mr. Roman was admitted as an expert in civil engineering.  N.T. 73, 85.

46. Number One Contracting, is a company retained by Air Products (a company that moves its product on RBM&NRR rails) to move heat exchangers weighing 785 tons over the RBM&NRR tracks above the retaining wall involved in this compliant.  N.T. 84.

47. Mr. Roman inspected the RBM&NRR tracks and retaining wall on which the Air Products heat exchangers traversed no less than 24 times in the last 6 years.  N.T. 85.

48. Mr. Roman was confident moving the Air Products heat exchangers over the retaining wall was safe after his inspections.  N.T. 86.

49. Mr. Roman did not take any measurements or conduct any tests on the RBM&NRR retaining wall.  N.T. 90
50. If a train derails in this area, and the RBM&NRR retaining wall fails, the train would crash into the G&A Hardware.

51. The potential of a train derailment and crash into G&A Hardware is a serious public safety hazard.  N.T. 25-29.
52. Steel cribbing was placed where the wall may previously have collapsed.  The steel cribbing is holding back the embankment underneath the railroad.  N.T. 39-40.  
53. There is a large crack in the retaining wall.  N.T. 40.
54. Steel cribbing was placed at the wall to hold back the embankment; between the cribbing are timbers that are held in by deteriorated steel bracing.  N.T. 40‑41.
55. Engineering and factual evidence provided in the Benner Report and by Mr. Yannuzzi’s testimony and documents show that the RBM&NRR retaining wall lacks structural integrity.

56. The timber bin wall may be a safety hazard and needs to be investigated.

57. The 171′ retaining wall is a safety hazard due to its age, poor structural integrity as indicated by its shifting, bulges, cracks, repointing, and the need for steel cribbing.

DISCUSSION

I.
Burden of Proof and Jurisdiction:

This formal complaint alleges that RBM&NRR failed to comply with portions of a Commission Order.  Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  Because the Borough and the Bureau of Transportation & Safety (BTS) seek relief from the Commission, they carry the burden of proof.
The Pennsylvania Supreme Court has held that the term “burden of proof” imparts a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1995).  “Preponderance of the evidence,” in turn, means that one party has presented evidence that is more convincing, even by a small amount, than the evidence presented by the other side.  If the evidence is co-equal, the party with the burden of proof loses.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1987); Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).  
In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission described how a complainant meets their burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, or that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the complainant’s prima facie case with evidence that is at least co-equal.  Waldron, supra.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.  In other words, the burden of proof remains with the complainant, however, the burden of going forward shifts.   

Jurisdiction over the parties and this complaint is pursuant to Sections 1501 and 2702 of the Public Utility Code.  66 Pa. C.S. §§ 1501, 2702.  Jurisdiction pursuant to sections 1501 and 2702 was addressed and evaluated in the earlier proceeding and need not be repeated here. 
II.
Commission Order:

As explained earlier, all parties agreed that the only issue to be addressed at hearing was the RBM&NRR retaining wall and specifically whether RBM&NRR complied with the Commission Order provisions that related to the retaining wall.  The pertinent paragraphs of the Commission Order are:
At Paragraph 5, “within nine (9) months of entry of this Opinion and Order, furnish all material and do all work necessary to cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and the retaining walls along the track approaching the bridge.”
At Paragraph 9, “within twelve (12) months … perform an in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls including an evaluation of the stability of the stone walls, locations of failures or potential failures, reasons for failures or bulges in the walls, recommendations for prevention of future problems and recommendations for any necessary repairs including cost estimates for said work.”

At Paragraph 19, “That upon the submission of the In-Depth inspection and Load Rating Analysis Report of the bridge and the In-Depth Inspection and Evaluation Report of the retaining walls, a further hearing be held to consider the reports and their recommendations and any other issues involved.”

I have bolded and italicized the portions of the Order that I believe are causing the current contention.  

A.
Paragraph 5:
The photographs submitted at hearing (specifically, Exh. C-2, the Benner Report at Appendix C; and Exhs. C-6 through C-9) show that the RBM&NRR retaining wall has plants growing on, through and near it.  However, it is unclear whether RBM&NRR has met the requirements of “cut and remove all trees growing around…and between its tracks and the retaining walls along the track approaching the bridge.”  
The lack of clarity arises from the phrase “cut and remove all trees growing around” and specifically, what is a tree versus simply a plant that may ultimately cause a problem.  In the legal, as well as, the botanical world the distinction of a tree versus simply a plant, has meaning.  An argument can be made that the roots of plants can assist rather than detract from the stability of the RBM&NRR retaining wall.  In fact, this was discussed at hearing.  Danger can arise when a tree is cut down, but the roots left in place because the roots will rot over time thereby allowing water to seep into the void created by the rotting roots.  The introduction of water will erode the soil quickly or slowly depending on the quantity and velocity of the water.  These are typical factors RBM&NRR must consider in maintaining their wall.  RBM&NRR must maintain the retaining wall in such a manner as to avoid the growth of plants that ultimately create unsafe conditions.  Such a maintenance schedule should be a part of RBM&NRR’s normal operating procedure because Section 1501 of the Public Utility Code requires public utilities to provide safe service and to do repairs as necessary to provide safety for its customers and the public. 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.  66 Pa. C.S. § 1501 (Emphasis added.)

As Section 1501 makes clear, whether there is a Commission Order or not, RBM&NRR has an ongoing responsibility to maintain its service and facilities in such a way as to avoid dangerous conditions.  
Neither the Borough nor the BTS provided obvious evidence of what “trees” they contended should have been removed.  I will discuss the evidence that was provided.  Mr. Yannuzzi, the Borough’s engineer, provided Exhibits C-6 through C-9.  These exhibits show two colored pictures on each exhibit.  The pictures measure approximately 7x5″.  There is an abundance of plant life shown in these pictures.  With the exception of C-7, the pictures C-6 through C‑9 show what I consider to be typical Pennsylvania weeds, not trees.  Exhibit C-7 however, shows two trees, one in the foreground, and one in the background.  There is a tree pictured in the foreground that affects or in time will affect the RBM&NRR retaining wall.  This tree should have been removed.  Exhibit C-7 is the one piece of evidence that meets substantial evidence criteria cited above, and the burden of proof that this single tree should have been and has not been removed by RBM&NRR.  This tree will be further addressed in the recommended ordering paragraphs below.  
The background in Exhibit C-7 shows another tree.  However, I simply cannot tell from the picture if the background tree affects the RBM&NRR retaining wall at all, and no supporting testimony was provided.  If there were, or are, any other trees that the Borough or BTS contend should have been removed, I have no way to determine it.  
B.
Paragraphs 9 and 19:
The Borough and BTS stated that it was their positions that the recommendations in the Benner Report had not been implemented and that the recommendations should be undertaken immediately.  (Page 2, last full paragraph of BTS’ Brief)  The Borough further stated that its main concern is that the retaining wall is in immediate danger of collapse.  (Page 6, paragraph 9 of the Borough’s Main Brief.)  I will now discuss the evidence submitted to show that the Commission Order has or has not been followed, and the immediate danger (or lack thereof) of collapse of the RBM&NRR retaining wall.
Pursuant to Paragraph 9, RBM&NRR’s obligations were to: 

1. “within twelve (12) months … perform and in-depth inspection and evaluation of the stone retaining walls along its tracks leading from the Susquehanna Street railroad bridge and

2. prepare and submit to this Commission and each party of record a written report of its in-depth inspection and evaluation of the retaining walls

3. including an evaluation of the stability of the stone walls, 

4. locations of failures or potential failures, 

5. reasons for failures 

6. or [reasons for] bulges in the walls, 

7. recommendations for prevention of future problems and

8. recommendations for any necessary repairs 

9. including cost estimates for said work.”
(The numbered list format has been inserted simply to set out each obligation clearly.  The language of the Order has not been changed.)

In June 2004, Mr. Benner provided the Benner Report to RBM&NRR thereby meeting the first obligation, and the Benner Report was subsequently provided to the parties, meeting the second obligation.  

Mr. Benner’s report as to the third obligation stated, “the wall is in overall poor condition.”  Mr. Benner also stated, 

“[t]he wall exhibits areas of advanced deterioration such as bulging and mortar loss due to age and poor maintenance.  These areas may be exacerbated by the proximity of the RBM&N track near the north end of the wall.  The wall has been repaired and is currently stable, however, regular inspections should be conducted to ensure the continued satisfactory performance of the wall Using a baseline that extends along the face of the wall from south to north, the following areas of deterioration were noted:
Location

Description

31′6″ to 52′0″

Approximate 18″ bulge.  Appears to be caused by a large tree that grew behind the wall.  The tree has been removed so only the stump remains.  The bulge area has been repointed.

124′6″ to 145′ 0″

Complete loss of integrity of stone wall.  A steel buttress support with timber lagging has been constructed to support the wall in this section.

149′0″to 171′0″

Approximate 18″ bulge.  The bulge area has been repointed.

Timber Wall Bin

Timbers are rotting.  The bin wall is in very poor condition.  A spring flows along the face of the wall from the north to south.”

The above-cited portions of the Benner Report meet the 4th, 5th and 6th obligations. 

Meeting obligations 7 and 8, Mr. Benner’s short-term recommendation stated “[r]emove all vegetation from the area behind the wall.”  His long-term recommendation stated, “[r]eplace the wall.”  What time block “long-term” meant was not mentioned in the Report.  Mr. Benner also recommended inspections be conducted every 12 months and to “monitor regularly” (no specific time frame provided) for localized problems.  

The Benner Report did not meet the requirement of providing cost estimates as stated in the 9th obligation.  No cost estimates were submitted in the Benner Report nor were any provided at the hearing.  I do not find this obligation to be essential to the current hearing and issues, and do not find that any repercussion for failure to comply with this provision is necessary, and indeed, none was requested.
Obligations contained in Paragraph 19 of the Commission’s Order were met by holding the hearing.

III.
Conclusion: 

The question as presented by the Borough is why hasn’t RBM&NRR replaced this retaining wall already.  The Borough spent significant time, energy, and capital proving the failing health and integrity of RBM&NRR’s retaining wall.  Mr. Yannuzzi’s provided a thorough engineering evaluation which led him to conclude as an expert witness for the Borough, that the retaining wall is in imminent danger of failure.  His investigation and evaluation showed poor maintenance, water seeping into the wall, and mortared repointings failing.  Moreover, due to the wall’s proximity to G&A hardware, Mr. Yannuzzi found it likely that when the wall fails there will be injury to G&A Hardware and potentially to humans. 

The wall itself is approximately 100 years old and is approximately 171′ long.  Trains that pass overhead can be 1500′ long as was shown in Exhibit C.  RBM&NRR’s own witness testified that cars carried over that track contain hundreds of tons.  The wall has been repaired in numerous places, numerous times.  Despite the fact that no conclusions can be deduced from Mr. Yannuzzi’s soil analysis (because (1) neither his analysis nor his soil exhibit was explained, and (2) because Mr. Yannuzzi said he had no permission to take soil samples and did not), the Borough provided substantial evidence of the wall’s poor integrity.

Mr. Yannuzzi and Mr. Benner, both professional engineers, met at the site to discuss the Benner Report.  No information came in about their discussions since anything related as to Mr. Benner would have been hearsay because RBM&NRR chose not to present Mr. Benner as a witness.  Nonetheless, Mr. Yannuzzi testified that he concurred with the recommendations in the Benner Report (N.T. 19).  As noted earlier in this decision, the Benner Report, dated June 21, 2004, indicated then that the retaining wall was decrepit and in need of repair and/or replacement.  In sum, the Borough did a commendable job of orderly presenting their structural engineering evidence that the RBM&NRR retaining wall is a serious safety hazard.
Mr. Alvin J. Roman, an engineer and expert witness for RBM&NRR simply explained that he inspects the track and walls to ensure that his employer can safety ship heavy equipment over RBM&NRR’s rails.  Mr. Roman did not review the Benner Report or any other documents.  He provided pictures of moss in cracks to show that because the moss is not dislodged, the vibrations are not a danger.  Even accepting that as true, Mr. Yannuzzi provided significantly more in-depth structural engineering data, evaluation, and analysis that was not successfully rebutted by RBM&NRR.  It is my opinion that the Borough, by a preponderance of evidence, met its burden of proof that the RBM&NRR 171′ retaining wall must be replaced.  Because the BTS position matched the Borough’s and BTS concurs with Mr. Yannuzzi’s finding, BTS also meets their burden of proof.  
As a final note, the Benner Report raised a serious concern with the conditions of a timber bin wall that extends beyond the 171′ retaining wall.  Mr. Benner indicated the timbers in this bin wall are rotting and there is a spring flowing over the face of it.  He stated “[t]he wall is in very poor condition” and that “[a] spring flows along the face of the wall from north to south.”  The hearing held on October 18, 2006, was convened to address the required report (which is the Benner Report) as mandated by Paragraph 19 of the Commission Order.  It appears clear to me that Mr. Benner was concerned about this timber bin wall, but no party addressed Mr. Benner’s comments at the hearing.  Therefore, I simply do not know whether the timber bin wall is a safety hazard.  Because the parties did not provide any information about this wall, I believe it is necessary for RBM&NRR to determine if the timber bin wall is safe and have included such a recommendation below.  Finally, if replacement of the 171′ wall eliminates any safety concern with the timber bin wall, an appropriate motion can be submitted.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter presented.  66 Pa. C.S. §§ 1501, 2702, Department of Transportation v. Pa. PUC, 440 A. 2d 657 (Pa. Cmwlth. 1982); Springettsbury v. Pa. PUC, 289 A 2d 762 (Pa. Cmwlth. 1972).
2. White Haven Borough and the Bureau of Transportation & Safety met their burdens of proving that the RBM&NRR retaining wall is structurally failing, that it presents a safety hazard, and that it must be replaced.  66 Pa. C.S. §§ 332, 1501, 2702. 

3. RBM&NRR failed to sufficiently rebut White Haven Borough’s testimony and evidence that the RBM&NRR retaining wall is structurally failing and presents a safety hazard. 
ORDER
THEREFORE, 
IT IS RECOMMENDED:
1. That RBM&NRR shall replace at its sole cost and expense, the 171′ retaining wall approaching the Susquehanna Street Bridge, in White Haven Borough, Pennsylvania.
2. That within six (6) months of the final Commission Order RBM&NRR shall at its sole cost and expense, prepare and submit to the all parties of record for examination and to this Commission for approval, a complete and detailed construction plans for the replacement of the retaining wall.

3. That RBM&NRR upon completion of the replacement shall properly maintain the newly constructed wall in a safe condition, including, but not limited to, the removal of all trees.

4. That RBM&NRR, in accordance with the Commission Order entered at this docket on February 8, 2002, and at its sole cost and expense, cut and remove all trees growing around the Susquehanna Street Bridge and between its tracks and retaining walls along the track approaching the bridge, including, but not limited to, the tree shown in the foreground of Exh. C-7 within thirty (30) days of the final Commission Order.  RMB&NRR shall provide proof of completion to the Commission.
5. That RBM&NRR shall submit - simultaneously with the construction plans for the replacement of the retaining wall, and at its sole cost and expense - to all parties of record and to the Commission for approval:

(a) a structural engineer’s evaluation and report of the timber bin wall (TBW Report) (refer to page 5 of the Benner Report) addressing: 
(i) the height, length and depth of the timber bin wall;
(ii) the date of construction and by whom; 
(iii) the purpose of the timber bin wall, the extent to which it is needed, extent to which it is load bearing, and how often; 
(iv) the percentage of deterioration of existing timbers; 
(v) changes in the timber bin wall from the time of the Benner Report; 
(vi) the engineer’s opinion of what should be done with the timber bin wall, why, and a proposed time line with an accompanying rationale for each of these opinions;

(vii) the spring flowing along the face of the timber bin wall from north to south; 

(viii) any other issues RBM&NRR and its structural engineer determine are relevant.
6. The Commission’s Bureau of Transportation & Safety will evaluate the TBW Report, and confer with parties on any future action(s) necessary. 

7. The parties shall provide a status report to the assigned ALJ.  The status report will address the parties’ respective positions regarding the TBW and TBW Report, unless the parties have come to a unanimous agreement.

8. In the event of a unanimous agreement, RBM&NRR shall file a single status report explaining what will be done to the timber bin wall and the agreed timeline.

9. If a unanimous agreement regarding the timber bin wall is not reached, any party may request a hearing. 
Date:
November 5, 2007



_________________________________








Ember S. Jandebeur







Administrative Law Judge
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