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Administrative Law Judge
HISTORY OF THE PROCEEDING
On August 17, 2007, Jack Wolf (complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20078138.

The Complaint asserts that respondent billed him for electric service for a multi-family property located at 4426 Marietta Avenue, Columbia, PA 17603, after he sold the property.
On September 10, 2007, respondent filed an Answer and New Matter (Answer) and a separate Preliminary Objection (Preliminary Objection), each endorsed with a notice to plead.  Both the New Matter portion of the Answer and the Preliminary Objection averred that the Complaint should be dismissed based upon the doctrine of res judicata.

By Telephone Hearing Notice dated September 27, 2007, an Initial Telephonic Hearing was scheduled for November 19, 2007, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated November (sic) 27, 2007.
  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of a change in the telephone number at which they were to be contacted for the hearing.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, complainant’s answer to respondent’s New Matter was due not later than October 4, 2007.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).

No answer to respondent’s New Matter has been filed by the complainant.  Consequently, relevant facts stated in the New Matter may be deemed to be admitted.  52 Pa.Code § 5.63(b).
FINDINGS OF FACT
1.
Complainant was at one time a customer of respondent receiving electric service at 4426 Marietta Avenue, Columbia, PA 17603.

2.
On August 17, 2007, complainant filed his Complaint against respondent at Docket Number C-20078138.

3.
Complainant has previously filed a formal complaint against respondent at Docket Number F-01738257, on August 27, 2005.

4.
The claim raised by complainant in the instant Complaint is the same claim raised by complainant in the formal complaint he filed on August 27, 2005, at Docket Number F-01738257.

5.
By Initial Decision of Administrative Law Judge (ALJ) David Salapa at Docket Number F-01738257 complainant’s formal complaint at that docket number was denied (sic).

6.
By Final Order entered April 24, 2006, ALJ Salapa’s Initial Decision at Docket Number F-01738257 became final without further Commission action in accordance with the provisions of Section 332(h) of the Public Utility Code, 66 Pa.C.S. § 332(h).

7.
On September 10, 2007, respondent filed its New Matter, endorsed with a notice to plead, raising the affirmative defense of res judicata.

8.
Complainant’s answer to respondent’s New Matter was due not later than October 4, 2007.

9.
No answer to respondent’s New Matter has been filed by the complainant.

DISCUSSION
The policies underlying the doctrine of res judicata are: minimizing the judicial energy devoted to individual cases, establishing certainty and respect for court judgments, and protecting the party relying on the prior adjudication from vexatious litigation.  See, Lebeau v. Lebeau, 258 Pa.Super. 519, 393 A.2d 480 (1978).

[A] final judgment rendered by a court of competent jurisdiction on the merits is conclusive of the rights of the parties and their privies and constitutes a bar to a subsequent action involving that same claim, demand, or cause of action and issues determined therein (citations omitted).
Lebeau v. Lebeau, 258 Pa.Super. 519; 525, 393 A.2d 480; 482 (1978).

Four conditions must be shown to support a claim of res judicata:
1) the identity of the thing sued upon;

2) identity of the cause of action;

3) identity of the persons or parties to the action;

4) identity of the quality or capacity of the parties suing or sued.

Id. at 525, 393 A.2d at 482.

The doctrine of res judicata may be applied in administrative agency proceedings.  See, Philadelphia Electric Co. v. PA Public Utility Comm’n, 61 Pa.Cmwlth. 325, 433 A.2d 620 (1981), Charles Black v. Equitable Gas Company, 58 Pa. PUC 433 (1984).

Where the four identities are present, a judgment entered by consent or by agreement will bind the parties with the same force and effect as if it had been entered after a full hearing on the merits.  See, A. C. Elfman & Sons, Inc. v. Clime, 355 Pa.Super. 394, 513 A.2d 488 (1986).

The binding effect of a former adjudication does not depend upon the evidence or arguments presented (citations omitted).
Fleming v. Strayer, 367 Pa. 284; 288, 80 A.2d 786; 788 (1951).

Res judicata encompasses not only those issues, claims or defenses that were actually raised in the prior proceeding, but also those which could or should have been raised and were not (citations omitted).
Scott v. Mershon, 441 Pa.Super. 551; 556-557, 657 A.2d 1304; 1307 (1995), app. denied, 544 Pa. 633, 675 A.2d 1250 (1996).
With these well-established legal principles in mind, it is clear that the instant Complaint filed August 17, 2007, is barred by the doctrine of res judicata, and respondent is entitled to have the Complaint dismissed.

Complainant and respondent are the same parties in both this Complaint and in the case at Docket Number F-01738257.

The capacity of both parties (customer and public utility providing electric service) is exactly the same in both cases.

The “thing sued upon”, respondent’s billing of complainant for electric service for a multi-family property located at 4426 Marietta Avenue, Columbia, PA 17603, after complainant sold the property, is the same in the instant Complaint and in Docket Number F-01738257.
Finally, the cause of action, respondent’s alleged improper billing of complainant, is identical in the two cases.

Complainant previously prosecuted the same claim as raised in this Complaint.  He was provided a fair, impartial hearing.  To allow a duplicative Complaint to proceed would completely thwart the policies underlying the doctrine of res judicata.  Respondent deserves the protection from vexatious litigation that the doctrine provides.

Respondent’s requested relief will be granted and the instant Complaint dismissed.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  The Complaint is barred by the doctrine of res judicata.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter of, and the parties to, this case.

2.
Affirmative defenses, such as res judicata, are properly raised in new matter, not by preliminary objection.

3.
The doctrine of res judicata is based upon the policies of minimizing the judicial energy devoted to individual cases, establishing certainty and respect for court judgments, and protecting the party relying on a prior adjudication from vexatious litigation.

4.
The doctrine of res judicata bars a subsequent action involving the same claim, demand, or cause of action and issues determined by a final judgment of a court of competent jurisdiction in a previous action.

5.
For the doctrine of res judicata to apply, four conditions must be shown:

1) the identity of the thing sued upon;

2) identity of the cause of action;

3) identity of the persons or parties to the action;

4) identity of the quality or capacity of the parties suing or 




sued.

6.
The doctrine of res judicata may be applied in administrative agency proceedings.

7.
When the four conditions required to be shown for the doctrine of res judicata to apply are present, a judgment entered by consent or by agreement will bind the parties with the same force and effect as if it had been entered on the merits.

8.
The binding effect of a former adjudication does not depend upon the evidence or arguments presented.

9.
The doctrine of res judicata encompasses not only those issues, claims or defenses that were actually raised in the prior proceeding, but also those which could or should have been raised and were not.

10.
The thing sued upon, the cause of action, the persons or parties to the action, and the capacity of the parties suing or sued in the instant Complaint are identical to those in the prior Commission proceedings denominated Jack Wolf v. PPL Electric Utilities Corp., Docket Number F-01738257.
11.
The instant Complaint is barred by the doctrine of res judicata.
12.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

13.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

14.
This case does not involve disputed questions of fact, but rather a question of law only.

15.
A hearing is not necessary in this case.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed August 17, 2007, by Jack Wolf against PPL Electric Utilities Corporation, Docket Number C-20078138, is dismissed.
2.
That the record at Docket Number C-20078138 be marked closed.
Date: October 5, 2007















Wayne L. Weismandel






Administrative Law Judge
�	As an affirmative defense res judicata is only properly raised in new matter, not by preliminary objection.  52 Pa.Code § 5.62(b).  See, Sovereign Bank v. Valentino, 914 A.2d 415 (Pa.Super. 2006).


�	The Prehearing Order was actually issued September 27, 2007.
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