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  C-20065739
             v.

West Penn Power Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of West Penn Power Company (WPP), filed on January 23, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene, which was issued on January 5, 2007, in the above-captioned proceeding.  No Reply Exceptions were filed.
History of the Proceeding

On January 5, 2006, the Complainant filed a Formal Complaint alleging that the service provided to him by WPP was unreasonable.  The Complainant stated that he had experienced power outages since August 2000, and has requested the Commission to direct WPP to reimburse him for expenses incurred for appliances damaged by power surges.  I.D. at 1.  On February 1, 2006, WPP filed an Answer to the Complaint admitting that the Complainant’s service had been interrupted momentarily on a number of occasions.  Those interruptions, according to WPP, were due to adverse weather conditions.  Additionally, WPP asserted that the Commission lacks authority to award monetary damages.  I.D. at 1.  On February 3, 2006, the matter was referred to the Commission’s mediation process in an attempt to amicably resolve the dispute.  At the request of WPP’s counsel, a telephonic hearing was scheduled and held on September 28, 2006.  I.D. at 2.
Both the Complainant and WPP appeared with counsel and created a record of a 99-page transcript, six Company exhibits and two Complainant exhibits.  The record was closed on November 21, 2006.  The ALJ found that: (1) the Complainant met his burden of proof regarding inadequate service; (2) the Commission possesses no jurisdiction to consider the Complainant’s request for damages; and (3) that a civil penalty should be assessed upon WPP.  Accordingly, the ALJ recommended that the Complaint be granted, in part, and dismissed, in part.  I.D. at 2.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-seven Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


Section 1501 of the Public Utility Code provides in part that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service shall also be reasonably continuous and without unreasonable interruptions or delay.

66 Pa. C.S. § 1501



In his Initial Decision, the ALJ stated that the Company’s witness could not explain why the Complainant experienced momentary service outages for five years or how the situation was corrected.  The ALJ also found that the cause of the problem, though resolved for the Complainant, was not resolved by the record developed in this proceeding.  I.D. at 7.  


WPP excepts to the ALJ’s finding that the record in this case supports a conclusion that the Complainant met his burden of proof; that WPP failed to provide him with reasonable electric service for a period of five years.  Exc. at 1, 2; I.D. at 7.  


In its Exceptions, WPP avers that the Complainant’s testimony about one to two minute outages is not credible and that the frequency of those outages attested to by the Complainant is also incorrect according to Company phone records.  Exc. at 1, 2.  WPP explained the difference between a momentary outage and longer interruptions in service.  A momentary outage simply corrects itself by the operation of ‘recloser’ device, and will last only for a second or two.  On the other hand, longer interruptions cannot be remedied in this fashion but must be repaired by a service crew and will take significantly more time.  Exc. at 2.  During cross-examination, the Complainant was asked about the duration of the outages which are the subject of the instant proceeding.  His response was as follows:
Not long, two to three seconds.  They would go off and come right back on.  Sometimes they would go off and the lights would get bright.  And when it come[s] on, if I had to keep track of every incident that happened, that would be a full-time job plus for me.

Tr. 37.



While we agree with the definitions provided by WPP regarding momentary outages and other longer interruptions, WPP has not offered evidence to refute the frequency or even the occurrence of the service interruptions experienced by the Complainant.  In its Exceptions, WPP states that it does not keep records of all momentary outages from recloser operations, nor is it required to keep such records by the Commission.  Exc. at 3, 4.  Additionally, when questioned by the ALJ, the WPP witness responded to the following question:
ALJ:  The Complainant said he would sometimes call and just be pressing buttons and never really talking to anybody, would that be recorded as part of this?

Witness:  I believe in most cases, yes, it would be.  I can’t say for sure if every time he called in he got through.  It sounds like he had experienced more outages and called in more times than we show here.

Tr. at 56.


Based on the above response by WPP, we are in agreement with the ALJ’s determination that the Complainant carried his burden of proof and that WPP has not offered evidence to refute the frequency or even the occurrence of the service interruptions experienced by the Complainant.  Accordingly, we shall deny WPP’s exception on this issue.


In its second Exception, WPP states that the ALJ incorrectly concluded that damage to the Complainant’s facilities may have been due to a power surge.  Exc. at 3.  According to the Complainant, his appliances were damaged in May 2003.  I.D. at 3.  However, the Company does not have any record of a disturbance on the Complainant’s line on that day.


The Commission possesses no jurisdiction to consider the Complainant’s request for damages to the household appliances mentioned in the Complaint.  Various sections of the Code, 66 Pa. C.S. § 101 et seq., do not confer jurisdiction upon the Commission to award monetary damages in any case.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1 A.2d 791 (1977).  


We agree with the ALJ that this Commission lacks the authority to consider the Complainant’s request for damages.  Nevertheless, the record supports the Complainant’s testimony that an incident did occur with his service in October 2005 that caused damage to his home furnace.  FOF No. 10, I.D. at 3.  WPP, however, was not able to prove that an electrical surge did not or could not have happened in October 2005.  Accordingly, we shall adopt the findings of the ALJ and deny WPP’s second Exception on this issue.



In its third and final Exception, the Company asserts that the ALJ’s imposition of a civil penalty is not justified and is also contrary to the Commission’s policy favoring settlements.  Exc. at 5.  This Exception is intended to refute the ALJ’s decision at pages seven and eight which state:
The record in this case supports a conclusion that the Complainant has met his burden of proving that WPP failed to provide reasonable utility service for a five year period.  The Complainant provided WPP with adequate notice of unreasonable service and his complaints were left unaddressed until he filed a formal complaint . . . at which time corrective measures, although undescribed in the record, were apparently undertaken by the company to remedy the situation.

I.D. at 7, 8.



We believe that it is apparent from the record of this proceeding that had the Complainant not contacted the Commission with his Formal Complainant, his service from WPP would not have improved.  Furthermore, it is doubtful that the service issues experienced by the Complainant corrected themselves.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides in part that the service provided by WPP shall be reasonably continuous and without unreasonable interruptions or delay.


Section 3301(a) and (b) of the Code, 66 Pa. C.S. § 3301(a) and (b), authorize the Commission to impose a maximum civil penalty of $1,000 per day for violations of the statutes, regulations and orders.   In determining an appropriate amount of civil penalty to apply to a particular violation, the Commission has set forth a list of factors to be considered.  Joseph A. Rosi v. Bell Atlantic-Pa. Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000).


In addressing the Rosi factors the ALJ found that the violation was negligent, not intentional and that WPP did not compensate the Complainant for any financial losses which may have been caused by its actions in this matter.  The ALJ also found that WPP corrected the long-term electrical service problem and that there is no competent evidence that other customers experienced the same service deficiencies experienced by the Complainant.  Additionally, the record developed in this proceeding did not establish a pattern of conduct by WPP regarding long term service interruptions.  I.D. at 9.


We believe that the ALJ’s reliance on the Rosi factors is correct and also agree with the ALJ’s finding that WPP has not met the requirements of Section 1501.  Accordingly, we shall deny WPP’s third Exception and sustain the ALJ’s decision that assesses civil penalty of $1,000 on WPP.
Conclusion


Based upon the foregoing discussion, we shall deny the Exceptions of WPP and adopt the ALJ’s Initial Decision in its entirety; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of West Penn Power Company to the Initial Decision of Administrative Law Judge Fred R. Nene are denied. 

2. That the Initial Decision of Administrative Law Fred R. Nene in the above referenced proceeding is adopted.
3.
That the Formal Complaint of Nelson J. Boskovitch against West Penn Power Company is granted, in part, and denied, in part, consistent with this Order.

4.
That within thirty days of entry of this Opinion and Order, and pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301, West Penn Power Company shall remit a civil penalty in the amount of $1,000 payable by money order or certified funds, to the following address:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

Attn: James J. McNulty, Secretary 



5.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  October 25, 2007
ORDER ENTERED:  October 25, 2007
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