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HISTORY OF THE PROCEEDINGS
On June 19, 2007, Donald Metzger c/o The Land Group, Ltd. (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent) alleging that PPL refuses to install power lines in real estate development for their Quakertown-Coopersburg Transmission Project as underground lines. As relief, Complainant requests that any proposed construction of power lines through its residential development be underground. 
According to Commission’s electronic records, Respondent was served with a copy of the Complaint on July 16, 2007.  On August 3, 2007, Respondent filed an Answer and New Matter, along with Preliminary Objections seeking dismissal of the Complaint as legally insufficient to support a cause of action.  Complainant did not file a reply to Respondent’s Preliminary Objection
 or its New Matter.

On August 16, 2007, Complainant filed Preliminary Objections in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of PPL.  Complainant also filed a Memorandum of Law in support of its Preliminary Objections. 

On August 27, 2007, Respondent filed a timely response to Complainant’s Preliminary Objections. 

The matter was assigned to me by Motion Judge Assignment Notice dated August 17, 2007.  The Preliminary Objections are ready for ruling.

FINDINGS OF FACT


1.
Complainant is Donald Metzger c/o The Land Group, Ltd., 347 New Street, Apt. # 200, Quakertown, PA 18951.


2.
Respondent is PPL Electric Utility Corporation.
3.
 According to Commission’s electronic records, Commission served a copy of the Complaint upon Respondent on July 16, 2007.  
4.
On June 19, 2007, Complainant filed a Complaint against PPL alleging that Respondent refuses to install the power lines for its Quakertown-Coopersburg project as underground lines in Complainant’s real estate property which is being planned for residential development.

5.
Complainant avers that since February 1, 2007, PPL has sought to install its power lines through Complainant’s planned residential development as overhead lines.  Respondent refused Complainant’s request to install the power lines underground.  

6.
As relief, Complainant requests that any proposed construction of power lines through its planned residential development be installed underground. 
7.
On August 3, 2007, Respondent filed an Answer and New Matter, along with Preliminary Objections seeking dismissal of the Complaint as legally insufficient to support a cause of action.  

8.
Respondent admits that it is planning to construct a transmission line which will connect its Coopersburg 69/12 kV substation with the 69 kV transmission line that serves Quakertown Borough’s 69/12 kV substation which is located in Richland Township, Bucks County.  The proposed transmission line will be a double circuit line approximately 6.75 miles in length and will be located on Upper Saucon Township, Lehigh County and in Springfield and Richland Townships, Bucks County. Answer ¶ 4.

9.
Respondent alleges that the transmission line in question is required to maintain electric service to customers during maintenance or unscheduled outages of interconnected electric facilities.  It will replace an existing service line that is more than 75 years old and no longer sufficient to support reliable service. Id. 

10.
PPL alleges that it has not yet filed with the Commission an application for approval of the siting and construction of the proposed transmission line, but it intends to do so in the near future. Id.

11.
PPL plans to construct a portion of the transmission line across the tract of land identified in the Complaint. Id.

12.
PPL plans to construct the transmission line in question overhead, and not underground as the Complainant has requested.  Id.

13.
Complainant did not file a response to Respondent’s New Matter or its Preliminary Objections.

14.
On August 16, 2007, Complainant filed Preliminary Objections in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of PPL.  

15.
Complainant also filed a Memorandum of Law in Support of its Preliminary Objections alleging that, although it prefers that the transmission line in question follow an industrial/commercial corridor, if it must traverse the residential area of Complainant’s property an underground line is needed to minimize the visual and aesthetic impacts.  

16.
In its Memorandum of Law, Complainant states that a Subdivision and Land Use Planning Ordinance for the Richland Township, Bucks County, where Complainant’s property is located, forbids the application of overhead power lines. 

17.
Complainant also avers that PPL was served by their counsel with the formal PUC complaint on or about June 19, 2007, and pursuant to Pennsylvania Rule of Civil Procedure 1026 (a), PPL’s Answer, New Matter and Preliminary Objections were untimely. 

18.
On August 27, 2007, Respondent filed a timely response to Complainant’s Preliminary Objections alleging that its Answer, New Matter and Preliminary Objections were timely as per Commission’s regulations and that the Public Utility Code, 66 Pa. C.S. §§101 et seq. preempts a municipality’s police power. 

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  
Both parties have filed preliminary objections in the present case. On August 3, 2007, Respondent filed Preliminary Objections seeking dismissal of the Complaint as legally insufficient to support a cause of action.  Complainant did not file a response to Respondent’s Preliminary Objections, but filed its own Preliminary Objections in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of PPL.   Due to its nature, I will address Complainant’s Preliminary Objections first, and then that of the Respondent.

(a)
Timely Filing of Respondent’s Pleadings

In its Preliminary Objections Complainant seeks the dismissal of Respondent’s Answer, New Matter and Preliminary Objections as untimely. Complainant alleges that PPL was served by its counsel with the Formal Complaint on or about June 19, 2007, and pursuant to Pennsylvania Rule of Civil Procedure 1026 (a)
, PPL’s Answer, New Matter and Preliminary Objections, which were all filed on August 3, 2007, were untimely.  Complainant’s Preliminary Objections ¶ 5. Complainant also maintains that Respondent has violated Pa R.C.P. 1028 (d) by filing the Answer and Preliminary Objections simultaneously. Memorandum of Law p. 4-5.  In its reply to Complainant’s Preliminary Objections, Respondent maintains that the attempted service of the Complaint upon PPL by Complainant was ineffective, and that the Formal Complaint was served upon PPL by the Commission on July 16, 2007.  Therefore, Respondent argues that its filing of the Answer, New Matter and Preliminary Objections on August 3, 2007, was timely.

Section 501 of the Pennsylvania Public Utility Code, 66 Pa.C.S. § 501, gives the Commission general administrative power and authority to supervise and regulate all public utilities doing business within this Commonwealth.  In particular, 66 Pa.C.S. § 501(b) states that: “The commission may make such regulations, not inconsistent with law, as may be necessary or proper in the exercise of its powers or for the performance of its duties.”  With the authority granted by the state legislature, the Commission has promulgated Title 52 of the Pennsylvania Administrative Code, subpart A of which contains the Commission’s Rules of Administrative Practice and Procedure (Chapters 1, 3, and 5)
.  
With regard to service of complaint, 52 Pa. Code § 5.21 provides that “A copy of the complaint will be served by the Commission, by certified mail, upon the respondent.”
  Commission regulations do not provide for any other method of service; therefore, I agree with Respondent that Complainant’s attempt to serve the Formal Complaint upon PPL’s attorney was ineffectual.  Commission’s electronic records confirm Respondent’s allegation that the Formal Complaint was served upon PPL by the Commission on July, 16, 2007, and that is the only effective service of Complainant’s Complaint.  

Section 5.61 of Commission’s regulations provides that answers to complaints shall be filed within 20 days after the date of service. Also, 52 Pa. Code § 5.101(d) provides that:

Preliminary objections shall be filed as a separate document and within the same 20 days provided for in § 5.61 (relating to answers to complaints, petitions, and motions). Except as provided for in subsection (e), the filing of preliminary objections may not eliminate the requirement to file an answer to the complaint or other initiating pleading.

I agree with Respondent that the Complaint was effectively served only on July 16, 2007, and that PPL’s Answer, New Matter and Preliminary Objections were timely and in compliance with the Commission’s regulations.
(b) Inapplicability of Local Ordinances

 In Its Memorandum of Law in Support of its Preliminary Objections (Memorandum), Complainant states that PPL’s power line will be in violation of a local ordinance which prohibits overhead power lines.  Memorandum p. 3-4.   I take this opportunity to clarify for Complainant that public utility facilities are not subject to local regulation.  The legislature has given the Commission, an agency of state-wide jurisdiction, exclusive regulatory authority over all Pennsylvania public utilities.  Chester County v. Philadelphia Electric Co., 420 Pa. 422, 425-426, 218 A. 2d 331 (1966). Courts have consistently held that “[u]nder the guise of a police regulation cities cannot undertake to determine the reasonableness of rates charged by public service corporations, nor can they prescribe regulations relating to facilities, service and business of such corporations. These are the functions of the Public Service Corporation and must be so regarded.”  York Water Co. v. York, 250 Pa. 115, 119, 95 A. 396, 397 (1915); See also, Petition of the York Water Company for a Declaratory Order, Docket Nos. P-00930710; C-00935090, (August 2, 1994), 1994 Pa. PUC LEXIS 98 (Pa. PUC 1994).  Therefore, the local ordinances cited by Complainant in his Memorandum are inapplicable to the Commission’s determination regarding the power line in question.
(c) Transmission versus Distribution and Service Lines
In its Preliminary Objections, Respondent seeks to dismiss the Complaint as legally insufficient to support a cause of action because a transmission line is not subject to Commission’s regulations regarding underground electrical service.  PPL’s Preliminary Objections ¶ 4.   Indeed, while Subchapter H of Commission’s regulation, 52 Pa. Code §§ 57.81-88, provides for the underground installation of distribution and service lines in new residential developments, Subchapter G, 52 Pa. Code §§ 57.71-77, regarding Commission review of siting and construction of electric transmission lines, contains no provisions requiring underground installation of transmission lines.
Throughout its pleading, Complainant acknowledges that the power line which installation it is challenging is a transmission line.  In his Formal Complaint, Complainant avers that “a parcel of his holdings which are being planned for residential development are now under consideration by PPL to effectively bisect the land with a huge overhead power transmission line from Quakertown to Coopersburg.” Complaint Attachment.  Complainant further alleges that Respondent refuses to install power lines in real estate development for their Quakertown-Coopersburg transmission project as underground lines.”  Complaint ¶ 4(A). As relief, Complainant requests that “any proposed construction of transmission lines through [its] residential development must be underground.” Complaint ¶ 5.  Even though in the Attachment to the Complaint Complainant cites to 52 Pa. Code §§ 57.82 (Installation of distribution and service lines) and 57.84 (Installing distribution lines beyond boundary of development) as the regulations that are allegedly violated by PPL transmission project, in its Preliminary Objections Complainant cites to Administrative Law Judge Lovenwirth’s Recommended Decision in Application of Pennsylvania Power and Light Company, 1994 Pa. PUC LEXIS 5 (March 15, 1994), recommending the approval of a settlement agreement regarding the Hoffman-Minooka transmission line.  Complainant’s Preliminary Objections at 1-4. (Emphasis added)
.  

In addition in its Answer and New Matter, Respondent states that the power line in question is a 138/69 kV transmission line for the construction and siting of which PPL has yet to file an application for approval with the Commission. Answer ¶ 4; New Matter ¶ 6.  Complainant chose not to file a reply to Respondent’s New Matter.  Pursuant to 52 Pa. Code 5.63 (Replies to answers seeking affirmative relief or new matter), being a relevant fact in the present Complaint, the classification of PPL’s power line as a transmission line will be deemed admitted by Complainant.

(d) Legal Insufficiency—Ripeness 
In its Preliminary Objections, Respondent seeks to dismiss the Complaint as legally insufficient to support a cause of action because a transmission line is not subject to Commission’s regulations regarding underground electrical service.  PPL’s Preliminary Objections ¶ 4.  In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  See also, 66 Pa.C.S. §701.
The Commission's regulations at 52 Pa. Code §57.71 require prior approval before a public utility may construct a high voltage transmission line.  According to section 57.71, it is only “[u]pon the application of a public utility for authorization to locate and construct a HV transmission line or any portion thereof, upon approval of the application by the Commission first had and obtained, and upon compliance with existing laws, [that] it shall be lawful for a public utility to commence construction of the HV transmission line or portion thereof.” 52 Pa. Code §57.71.
In determining whether to approve a proposed high voltage transmission line, the Commission must make four principal findings, outlined at 52 Pa. Code § 57.76(a) as follows: 
(1) That there is a need for the proposed line.
 
(2) That the proposed line will not create an unreasonable risk of danger to the health and safety of the public.
 
(3) That the proposed line is in compliance with applicable statutes and regulations providing for the protection of the natural resources of this Commonwealth.
 
(4) That the proposed line will have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives.
In considering whether an electric utility has met the above-quoted criteria, the Commission will accept evidence upon and consider the following matters pursuant to 52 Pa. Code § 57.75(e): 
(1) the present and future necessity of the proposed line in furnishing service to the public;
 
(2) the safety of the proposed line;
 
(3) the impact of the proposed line on the environment, including the effects, if any, on archaeologic, geologic, historic, natural, scenic, wilderness and recreation areas; and
 
(4) the availability of reasonable alternative routes.

Complainant does not allege that PPL has begun working on the installation of the transmission line, but only that “[s]ince February 1, 2007 PPL has sought to install their power lines through [his] residential development….” Complaint ¶4 (B).  This allegation is confirmed by PPL’s admission that its representatives have contacted Complainant regarding a right-of-way and easement across its tract of land and have discussed the proposed transmission line with the Complainant on several occasions.  Answer ¶ 4.  In its Answer to the Complaint, PPL alleges that it “intends to file with the Commission an application for approval of the siting and construction of the proposed transmission line in the near future,” although it has not yet done so.  Answer ¶ 4.  Pursuant to 52 Pa. Code §57.71, the challenged transmission line is not subject to Commission review until that time.  

Ripeness is a prerequisite to judicial review.  To be ripe, an actual case or controversy must exist.  Treski et al. v. Kemper National Insurance Companies, 674 A.2d 1106, 1113 (Pa. Super. 1996) citing Richard v. Trimbur, 543 A.2d 116 (Pa. 1998).  The transmission line challenged by Complainant is not yet subject to Commission review; therefore, no case or controversy exists and the Complaint is not ripe for adjudication.  Respondent’s Preliminary Objections must be granted and Mr. Metzger’s Complaint will be dismissed.  However, the dismissal will be without prejudice to Complainant’s right to re-file his Complaint after PPL files its application for approval of the siting and construction of the proposed transmission line.  To ensure that Complainant receives notice of Respondent’s application, Respondent is directed to provide written notice of its filing to Complainant.  



The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  Since the Complaint is not yet ripe for adjudication, Respondent is entitled to judgment as a matter of law.  A hearing in this case is not necessary or in the public interest.

For the reasons set forth above, the Complaint is dismissed.  The dismissal is without prejudice to Complainant’s right to file a formal complaint if and when PPL files an application for Commission approval of the siting and construction of the transmission line on Upper Saucon Township, Lehigh County and in Springfield and Richland Townships, Bucks County.
CONCLUSIONS OF LAW

1.
 Commission regulations provide for the filing of preliminary objections. 52 Pa. Code §§5.101-5.103.
2.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

3.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).

4.
 A copy of the complaint will be served by the Commission, by certified mail, upon the respondent.  52 Pa. Code § 5.21

5.
Preliminary objections shall be filed as a separate document and within the same 20 days provided for in § 5.61 (relating to answers to complaints, petitions, and motions). Except as provided for in subsection (e), the filing of preliminary objections may not eliminate the requirement to file an answer to the complaint or other initiating pleading. 52 Pa. Code § 5.101(d).

6.
Public utility facilities are not subject to local regulation.  The legislature has given the Commission, an agency of state-wide jurisdiction, exclusive regulatory authority over all Pennsylvania public utilities.  Chester County v. Philadelphia Electric Co., 420 Pa. 422, 425-426, 218 A. 2d 331 (1966).

7.
A transmission line is defined as an overhead electric supply line with a design voltage greater than 35,000 volts.  52 Pa. Code § 57.1.  

8.
A distribution line is defined as an electric supply line of untransformed voltage from which energy is delivered to one or more service lines.  52 Pa. Code § 57.81.

9.
A service line is defined as an electric supply line of untransformed voltage from which service is delivered to the residence.  52 Pa. Code § 57.81.

10.
In order to be a legally sufficient formal complaint, the pleading submitted must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  52 Pa.Code §5.22(a)(4).

11.
The Commission's regulations at 52 Pa. Code §57.71 require prior approval before a public utility may construct a high voltage transmission line.  

12.
Ripeness is a prerequisite to judicial review.  To be ripe, an actual case or controversy must exist.  Treski et al. v. Kemper National Insurance Companies, 674 A.2d 1106, 1113 (Pa. Super. 1996) citing Richard v. Trimbur, 543 A.2d 116 (Pa. 1998).

13.
The instant Complaint is not yet ripe for adjudication and is therefore, insufficient as to substance.  

14.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

15.
A hearing is only necessary to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing. 

16.
A hearing in this matter is not necessary in the public interest.  

ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Preliminary Objections, filed by PPL Electric Utility Corporation seeking dismissal of the Complaint filed by Donald Metzger c/o The Land Group, Ltd. at  Docket No. C-20077914, are granted.

2.
That the Formal Complaint filed by Donald Metzger c/o The Land Group, Ltd. at  Docket No. C-20077914, is dismissed without prejudice.

3.
That the Preliminary Objections, filed by Donald Metzger c/o The Land Group, Ltd. seeking dismissal in the Nature of a Motion to Strike Untimely Answer and New Matter and Preliminary Objections of PPL Electric Utility Corporation, at  Docket No. C-20077914, are denied.

4.
That PPL Electric Utility Corporation provide Donald Metzger c/o The Land Group, Ltd. with written notice of its application for Commission approval of the siting and construction of the transmission line on Upper Saucon Township, Lehigh County and in Springfield and Richland Townships, Bucks County, made pursuant to 52 Pa. Code §57.71.
Dated:  November 14, 2007



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Pursuant to 52 Pa. Code §5.101(f) (1), Complainant’s response to PPL’s Preliminary Objections was due on or before August 13, 2007. 


� Pursuant to 52 Pa. Code §5.63 (a), Complainant’s response to PPL’s New Matter was due on or before August 23, 2007.


� Pennsylvania Rule of Civil Procedure, Rule 1026 (Time for Filing. Notice to Plead) provides in pertinent part that:


�    (a) Except as provided by Rule 1042.4 or by subdivision (b) of this rule, every pleading subsequent to the complaint shall be filed within twenty days after service of the preceding pleading, but no pleading need be filed unless the preceding pleading contains a notice to defend or is endorsed with a notice to plead.��


� In comparison, the Pennsylvania Rules of Civil procedure were adopted by the Pennsylvania Supreme Court “to prescribe general rules governing practice, procedure, and the conduct of all courts” in the Commonwealth of Pennsylvania.   Not being one of these courts, the Commission has adopted its own Rules of Administrative Practice and Procedure.


� See also 66 Pa.C.S. § 702.


� From the technical and regulatory aspects, transmission lines differ from distribution and service lines. The Commission’s regulations define a transmission line as “An overhead electric supply line with a design voltage greater than 35,000 volts.” 52 Pa. Code § 57.1.   A distribution line is defined as “An electric supply line of untransformed voltage from which energy is delivered to one or more service lines,” whereas a service line is defined as “An electric supply line of untransformed voltage from which service is delivered to the residence.” 52 Pa. Code § 57.81.  As is obvious from their headings, Sections 57.82 and 57.84 cover only distribution and service lines and contain no provisions for the underground installation of transmission lines.


� Section 5.63 (b) of Commission’s Rules of Administrative Practice and Procedure states that: “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”  Its language provides the presiding officer with some discretion regarding the admission of relevant facts stated in a new matter that has not been replied to by the other party.  Considering the multiple instances when Complainant has referred to the power line in question as a transmission line and the fact that Complainant is represented in this proceeding by an attorney licensed to practice in the Commonwealth of Pennsylvania, I conclude that Complainant has effectively admitted that PPL’s proposed power line is  in fact a transmission line.
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