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Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

The above referenced formal complaints were filed between the dates of February 22, 2007 and April 26, 2007.  All of these complaints addressed the single complaint of being charged flat rates instead of metered rates, and complained that all meters had not been installed as required by a settlement and Commission Order.
By Interim Order of Consolidation issued on May 16, 2007, and pursuant to 52 Pa. Code § 5.81 the complaints C-20077402 through C-20077541, were consolidated for purposes of hearing and decision.  Docket Nos. C-20077561 through C-20077655 did not reach the assigned administrative law judge until May 23, 2007, therefore, they had not been included in the consolidation order.  Consolidation of C-20077561 through C-20077655 will be done in the ordering paragraphs found at the end of this decision. 
On May 23, 2007 all thirty-seven (37) formal complaints were mailed a Hearing Notice (Notice) scheduling an initial in person hearing for Wednesday May 30, 2007.  That Notice advised each complainant of the following:

“You may lose the case if you do not come to this hearing and present facts on the issues raised.”  (Emphasis in the original.)



The Notice explained a number of procedural rules and provided the telephone numbers of the Commission’s Scheduling Office.

All of the Notices were mailed First Class Mail via the U.S. Postal Service to the addresses provided on the respective formal complaints.  To my knowledge, none of the 37 notices was returned as undeliverable.

On May 30, 2007, the hearing was convened.  A total of six (6) of the thirty-seven (37) formal complainants appeared.  Anita J. Stormes, Docket No. C-20077482, Donald Van Buskirk at Docket No. C-20077489, Kristine Reilly at Docket No. C-20077499, Catherine Umberto at Docket No. C-20077532, William L. Griffin, Jr. at Docket No. C-20077537 and Ann Marie Catalano at Docket No. C-20077655 appeared.  Patricia Bradley sent an electronic mail indicating someone else would represent her.  She was advised that unless the person was an attorney who had filed a notice of appearance, they would not be allowed to represent Ms. Bradley.  Ms. Bradley made no further contact.  None of the other non-appearing complainants contacted the administrative law judge or the scheduling office with explanations for their failure to appear and be heard.  At hearing several of the witnesses testified that numerous people failed to attend because they either worked or the trip to Scranton for the hearing was too difficult for them.
The hearing was held and produced a transcript of eighty-five (85) pages.  No exhibits were submitted.  The record closed on June 30, 2007.
FINDINGS OF FACT

1. Three Lane Utilities, Inc. filed an Application for a Certificate of Public Convenience on October 24, 2003, at Docket No. A-210116.  That application ultimately resulted in a negotiated settlement, (Settlement) approved by the Commission on June 23, 2005 and entered on June 24, 2005.  N.T. 54.

2. The Settlement included the following requirement:

“Within six (6) months of the entry of a Commission Order in this matter approving the tariff rates, the Company will install meters for all residential and commercial customers (the “meter installation time period”).  Within six (6) months of the earlier of (i) completion of meter installation or (ii) the end of the above six (6) month meter installation time period, or within nine (9) months of the end of said time periods if a longer period is necessary to obtain sufficient usage data, the Company will submit a revenue neutral filing to the Commission to establish metered rates.  At least one month prior to such revenue neutral filing, the Company will consult with the OCA regarding its proposed revenue neutral filing.  If necessary, the Company will seek a waiver from the Commission of any requirement of one year of usage data for purposes of establishing metered rates.”
Under the above requirement, Three Lane Utilities should have had all meters installed on or before December 24, 2005.  
3. Three Lane Utilities, Inc. serves water to Milford Township and a townhouse development that houses 139 occupied townhouses with an anticipated occupancy of 166.  N.T. 11.
4. Ann Marie Catalano is the first vice-president on the Board of Milford Landing.  N.T. 11.

5. Ms. Catalano has been a resident of Milford Landing for 19 years.  N.T. 11.

6. Milford Landing is not a senior citizen community but has a high number of senior residents.  N.T. 11.

7. Three Lane Utility charges its customers $50 per month for water service, or $600 annually.  N.T.  12, 15-16, 28-29.

8. Three Lane Utilities, Inc. customers were told they were going to meters and metered rates.  They have not all gotten meters, nor received metered rates.  N.T. 15, 18.

9. Customers pay $50 per month whether one (1) person is using water or several people are using water.  N.T. 20.

10. William Griffin testified on his own behalf.  His concern was Three Lane utility’s failure to put in meters.  N.T. 22.
11. Kristine Reilly testified on her and her husband’s behalf, and for her father Donald van Buskirk, who attended the hearing but wanted his daughter to speak for him because of his difficulty hearing.  N.T. 27.

12. Ms. Reilly believes if Three Lane Utilities, Inc. meters water consumption, then users will be more “environmentally correct, more environmentally conservative.”  N.T. 29.

13. Anita Stormes testified on her own behalf.  Ms. Stormes believes the rate of $50 is too high.  N.T. 30.

14. Ms. Stormes meter has been installed and she still pays the flat rate.  N.T. 31.

15. Ann Marie Alifano is a Three Lane Utilities, Inc. customer, but at the time of the hearing, had not filed a formal complaint.  Her testimony has been treated as if it were given at a public input hearing.  N.T. 33.

16. Ms. Alifano’s complaint is that Three Lane Utilities, Inc. charges $50 monthly even when they are not there and that their meters are installed but she still pays the flat rate.  N.T. 34.

17. A number of formal complainants could not attend because either they were elderly and the trip was a hardship, or they were working.  N.T. 36-37.

18. Ms. Catalano and Mr. Griffin both agreed that a public input hearing would produce more testimony of the same type that was heard at hearing, i.e., the flat rate is a problem, meters were to be put in and not all have been.  The undersigned administrative law judge determined a public input hearing was unnecessary since the testimony would be repetitive.  N.T. 36-38, 81-82.
19. Dennis Kalbarczyk, a rate consultant,  testified on behalf of Three Lane Utilities, Inc.  N.T. 38, 39.

20. Mr. Kalbarczyk prepared the supporting information for the volumetric rate for metered rates.  N.T. 40.

21. Three Lane Utilities, Inc. filed for an extension of time to go to metered rates because there “was a lag in number of meters installed and the number of months” of data available.  N.T. 42.

22. Three Lane Utilities, Inc. deployments to metered rates were intended to be revenue neutral.  N.T. 41.

23. Customers expressed a concern about commercial users’ rates and their own.  Mr. Kalbarczyk explained that the commercial customers were not significant users of water; they used water for employee and customer bathroom facilities and fire service.  N.T. 44‑45.

24. Commercial usage is considered in developing the rate under a metered rate.  N.T. 49-51.

25. Three Lane Utilities, Inc. will have a commercial and residential rate.  N.T. 50.

26. Three Lane Utilities, Inc. requested an extension of time to July 1, 2007.  N.T. 46.

27. The Commission does not establish rates by comparing companies.  N.T. 47-48.

28. When Three Lane Utilities, Inc. goes to metered rates, some customers may pay more than $50 monthly and some less.  A customer’s monthly bill depends of their usage under metered rates.  N.T. 70.

DISCUSSION

These formal complaints brought against Three Lane Utilities, Inc. by its customers were filed because the customers alleged that they were supposed to get meters and go on metered rates and that at the time of the hearing, they were still paying a flat rate of $50 per month for water service.
As of the date of the hearing, not all customers had meters and Three Lane Utilities, Inc. had not implemented metered rates.  The company failed to meet the timeline for the installation of meters and the company has not gone to metered rates as required in the settlement provisions approved of by the Commission at Docket A-210116.  

As was explained at the hearing, the company encountered a number of problems with their meter installers and ultimately had to request an extension of time from the Commission.  According to Commission records, a request for an extension was filed on January 19, 2007, and granted on April 13, 2007.  

Dennis M. Kalbarczyk, rate consultant and witness for Three Lane Utilities, Inc. explained that due to installation running late the company did not have enough data to properly determine an accurate metered rate.  Therefore, they requested and received additional time to collect the data.  
It is not contested that the company failed to meet the deadlines in the approved settlement.  However, because the company subsequently sought and received approved extensions they have not violated the agreement.  
The customers did not ask for any relief other than for the Commission to order Three Lane Utilities, Inc. to finish the installation of meters and put the customers on metered rates. The complaint remains however, that the customers believe they are paying too much and want to pay for the water they use, based upon a metered rate, not a flat rate.  Again, as Mr. Kalbarczyk explained, the monies collected by Three Lane Utilities, Inc. whether metered or flat rates should be the same.  Therefore, although the burden of supplying the necessary revenue is not collected based upon usage, but rather flat rates, there can be no valid argument that the customers are paying too much.  Revenues arrived at via approved flat rates, (as is occurring here) or through metered rates, (as these customers will be when the company files its revenue neutral rate case) are both legally valid. 
At this point, the customers’ frustration at Three Lane Utilities, Inc. inability to timely provide meters and metered rates is understandable.  Nonetheless, the company has properly sought extensions of time from the Commission, they did not simply ignore the settlement terms.  They have been communicative and properly alerted the Commission to the meter installation problems and received approved extensions.  In summary, I cannot find that Three Lane Utilities, Inc. has done anything in violation of the Public Utility Code.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties in this proceeding.
2. Three Lane Utilities, Inc. has not violated the Public Utility Code by not meeting the deadlines in the Order and Opinion entered June 24, 2005 in A-210116 and C‑20054299 through C-20054321 because it has received extensions of time from the Commission.
ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the consolidated Formal Complaints of Patricia Bradley at Dockets C‑20077402, Ruth E. Harford at C-20077459, Olga Hastings at C-20077462, James McAndrew at C-20077480, George M. Baldanzi at C-20077481, Anita J. Stormes at C-20077482, Donald van Buskirk at C-20077489, Emil and Marie Delmoro at C-20077492, Rodney C. Hodge at C‑20077493, Mary E. Adams at C-20077494, Rose Ann Doherty at C-20077495, John and Kristine Reilly at C-20077499, Susan S. Toner, at C-20077500, Robert and Carol Greenwood at C‑20077501, Dorothy T. Kleinmeier at C-20077502, William Behrens at C-20077511, Helen Kavalar and Vincent Eger at C-20077514, Nicholas and Rosemary Siroco at C-20077517, Nicholas and Roseanne Siroco at C-20077520, Eileen Morris at C-20077525, Jeanne Lykes at C-20077526, Thomas and Rosalind Nathan at C-20077527, Carole Veltri at C-20077528,  Mary Osterberg at C‑20077530, Catherine and Joseph Umberto at C-20077532, William L. Griffin, Jr. at C-20077537, Nancy Babcock at C-20077541 are dismissed and marked closed; and

2. That the Formal Complaints of Dennis and Maria Seiller at Dockets C‑20077561, Elizabeth Zablieski at C-20077570, Timothy M. Smith at C-20077571, Lena Fitzpatrick at C-20077572, Mr. and Mrs. Michael Grasso at C-20077575, Dennis and Janette Tillery at C-20077597, Audrey Lanham at C-20077608, Theresa Johnson at C-20077633, Ann A. Yorkrich at C-20077644, and Ann Marie and Blaze Catalano at C-20077655 are to be consolidated with the above referenced consolidated complaints, dismissed and marked closed.

Date:
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Administrative Law Judge
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