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HISTORY OF THE PROCEEDING


The complaint of Fuddruckers Restaurant against the Respondent Pennsylvania-American Water Company (“Respondent” or “PAWC”) was filed on April 23, 2007.  Complainant is contesting high water bills received from PAWC for the months of May, June and July 2006 caused by a leak inside a meter pit that houses the meter for water service to the restaurant.  For relief, Complainant asks for an adjustment on the bills on the basis that PAWC should have known about the leak and notified Complainant.  Respondent Pennsylvania-American Water Company filed a timely Answer, New Matter and a Counter Claim. The Answer contains general denials of the allegations of the Complaint, the New Matter asserts legal theories to support PAWC’s contention that there is no merit to the complaint, and the Counter Claim asserts that Complainant owes both a water bill and a sewage treatment bill.  The Initial Hearing was held, as scheduled, at 10:00 a.m. in Pittsburgh on August 1, 2007.  Complainant Fuddruckers was represented by Attorney Matthew R. Zatko, and Respondent PAWC was represented by Attorney Renaldo L. Hicks.



The resulting record consists of an 85-page transcript of the testimony and discussion and four PAWC exhibits.  The record is summarized in the findings of fact that follow and reviewed, along with the applicable law, in the discussion section.  The complaint is dismissed for failure to carry the burden of proof in the order at the end.  The record closed on September 1, 2007, in accordance with the notation on the OALJ Hearing Report.  No briefs were filed.
FINDINGS OF FACT


1.
Mr. Andy Buttari, general manager of Fuddruckers Restaurant located at 201 West Waterfront Drive, Homestead, PA 15120, testified that he had been general manager of the restaurant for about a year and a half, and the restaurant had been open for about two years, as of the date of the initial hearing.  Tr. 10.


2.
Mr. Buttari testified that he noticed that the bill for water service from Pennsylvania-American Water Company (“PAWC”) was “going up” in July 2006.  Tr. 11.


3.
Mr. Buttari testified that PAWC was notified of the high bill on July 10, 2006.  A PAWC employee conducted an inspection on July 12, 2006. The employee opened the meter pit and found it full of water.  The PAWC employee told Mr. Buttari that the water would have to be shut off and the pit drained.  Tr. 11-12, 14.


4.
Mr. Buttari did not want to shut down the restaurant, so he went into the flooded pit, found that a hose, connected to a valve, had ruptured.  He shut off the valve, which apparently stopped the water flow.  Tr. 12.


5.
Mr. Buttari described the pit as nine to ten feet deep and perhaps twenty feet wide.  Tr. 11.
6.
Mr. Buttari testified that he did not know the pit was there, and to his knowledge, neither he nor any else at the restaurant had access to it.  Tr. 12.
7.
Mr. Buttari subsequently received a letter from PAWC dated July 14, 2006, stating he was being notified that his water usage had exceeded 50% of the previous three month average, and that there may be a problem with his plumbing.  Tr. 13; PAWC Exhibit 4.
8.
Mr. Buttari testified that he was not notified of any increased usage for the months of April, May or June of 2006, even though the recorded usage for those months was significantly higher than in previous months.  Tr. 13-14; PAWC Exhibit 2.
9.
On cross-examination Mr. Buttari agreed that he had not been at the restaurant when it was built or when it was opened.  He denied any knowledge of a key to the pit, but agreed that Fuddruckers had built and owned the pit.  Tr. 15.
10.
Also on cross-examination Mr. Buttari denied any knowledge of why a hose was connected to an outlet in the pit.  Tr. 16.

11.
Mr. Buttari agreed on cross-examination that he had filed an informal complaint with the Commission’s Bureau of Consumer Services.  Tr. 17-18; PAWC Exhibit 1.

12.
Mr. Buttari agreed on cross-examination that Fuddruckers had paid its sewerage bill, but not its water bill for the period associated with the “leak.”  Tr. 20-21.
13.
On my questioning Mr. Buttari stated his opinion that Fuddruckers had been over-billed in the approximate amount of four thousand dollars.  Tr. 22.

14.
Mr. Eric Bryant, a field service representative for PAWC, testified that when Fuddruckers Restaurant was under construction he installed a combination fire and domestic service meter in the meter pit.  He described the pit as a precast unit that contains all of the fixtures needed for service except for the meter, which is installed after the pit is in place.  He described the installation in detail.  Of significance was his testimony that no special tool is needed to access the pit, only a screwdriver.  In his experience the contractor often fails to provide a tool that comes with the pit or vault to the customer.  The builder of the vault wires a tool to a lid that covers the access to the vault.  In any event, all that is needed is a screwdriver to first open the lid, and then to access the vault.  Tr. 24-26.
15.
Mr. Bryant testified that PAWC only owns the meter and the piping and connections between an inlet pipe and the line to the building.  Tr. 25.

16.
Mr. Bryant testified that the meter at Fuddruckers is read every month by an electronic device that takes the reading from a “reading pad” on the top of the pit.  Tr. 27-28.

17.
Mr. Bryant was the person who conducted the investigation at Fuddruckers on July 12, 2006.  When he arrived at the restaurant he could see clear fresh water flowing from the pit.  He opened the pit and saw the hose, and then closed it so no one would fall into it.  He told the restaurant manager that PAWC was not responsible and a plumber was needed to pump out the pit and stop the leak.  He also stated that he was going to stop the water service.  Tr. 32-33; PAWC Exhibit 3.
18.
Mr. Bryant testified that the pit does have a drain, but he surmised that it was probably clogged, and that in his experience, most pits have some water in them.  Tr. 33-34.

19.
Mr. Bryant described the hose in the pit as a 50 or 100 foot long garden hose.  He testified that the hose was not in the pit when he installed the meter.  Had it been there, he would have refused to connect the meter until it was removed.  The hose was connected to a drain valve to be used in the event water service was shut off and it was necessary to drain water from the meter.  Tr. 35-37.
20.
Mr. Bryant testified that the problem with the hose was that in the event of a main line rupture, contaminated water might be sucked back into the water system through the hose.  Tr. 36.

21.
Mr. Bryant testified that after he closed the pit, he left to read other accounts.  When he came past the restaurant later he saw the lid to the pit open and Mr. Buttari getting ready to go into the pit.  He stated that the pit locks itself when closed, and someone would have had to unlatch the lid.  Tr. 38.

22.
On redirect examination Mr. Bryant stated the size of the pit as being “25 by ten by 20” and that it could hold a lot of water.  Tr. 45-46.

23.
On recross examination Mr. Bryant opined that a pit could be filled in one day.  Tr. 46-50.

24.
Ms. Cheryl Disanti, a major customer account manager for PAWC, testified that her main focus was negotiating sewer billing contracts with municipalities in Pennsylvania.  Tr. 51.
25.
Ms. Disanti sponsored an account statement of all the billing of Fuddruckers for the relevant time period.  Tr. 51-52; PAWC Exhibit 2.

26.
Ms. Disanti testified that the July 14, 2006 letter was sent as a courtesy to the customer to alert the customer that a high bill was coming.  Tr. 56.

27.
Ms. Disanti testified that as of the hearing the account balance for Fuddruckers was $3,489.78.  She broke down the amounts due as $405.39 for sewer service and $3,084.39 for water service.  Tr. 56; PAWC Exhibit 2.

28.
Ms. Disanti testified that Fuddruckers had been making sewer bill payments directly to the municipal sewer service provider.  Tr. 56-57.
29.
Ms. Disanti testified that PAWC is able under its tariff to provide a 40% adjustment to an overage due to a service line leak on one bill.  Tr. 65-66.

30.
Mr. Daryl Robert Bichler, superintendent for PAWC’s western operations, testified that he oversees the service work and meter reading provided by PAWC.  Tr. 68.
31.
Mr. Bichler testified that any number of situations could have caused the manual read of the meter at Fuddruckers in May of 2006.  The remote reading devices show the reading on their display, but if the reading is not transmitted to the mainframe computer, the reading is coded as a manual read.  The failure to transmit could occur because of a low battery in the reading device, or the presence of clouds, or moisture from rain.  Tr. 68-70.

32.
Mr. Bichler was not familiar with what specifically happened at the time of the May reading but, based on the procedures and training that the service technicians are required to follow, he opined that he doubted that the pit was opened.  The procedure for opening the pit requires two persons to be present and for the air to be sampled and found to be safe before entering.  He explained that the action that Mr. Buttari took in going into the pit to shut off the water was extremely dangerous.  Tr. 70-73.
33.
Mr. Bichler testified on cross-examination that he did not believe that Mr. Bryant had not read the meter in May 2006, and explained why he doubted that anyone entered the pit on that occasion.  He also noted that he had no record of a service order for that date.  Tr. 76-77.

34.
I recalled Mr. Buttari to the stand to clarify that when the restaurant first opened, extensive watering of the new landscaping was done.  The account statement indicates that a high usage of water occurred from June through October of 2005.  While he was not manager of the restaurant at that time, Mr. Buttari was familiar with the events through his friendship with the manager at that time.  He stated that a sprinkler system was in place, but he was not familiar with how it was connected to the water system and that as of the time of the hearing, it was not being used.  Tr. 59, 78-82; PAWC Exhibit 2.
DISCUSSION


As the party asking for action from the Commission, the Complainant has the burden of proof to show that Respondent PAWC has in some fashion violated the provisions of the Public Utility Code or the regulations of this Commission in the course of providing it with utility service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a). 


As I understand the Complainant’s contention, it is that PAWC should have notified it sooner that it was using a lot of water.  And as part of that requirement, the Complainant would impose a further requirement that PAWC in some fashion monitor and report to the municipal sewer authority the amount of water not reaching its restaurant but finding its way to the nearby Monongehela River.


Complainant does not deny receipt of monthly bills from PAWC both for water and sewage.  Complainant does not deny that it owns the pit or vault in question, and it does not deny that the quantity of water registered by PAWC’s meter passed through that meter.



PAWC’s Mr. Bryant testified that when he arrived at the restaurant on July 12, 2006, he could see water flowing from the pit.  As explained by both Mr. Bryant and Mr. Bichler, it is a dangerous matter to go into a flooded pit.  Further, as also explained by Mr. Bryant, connecting the hose as it was done in the pit is a violation of PAWC’s policies and creates the risk of contamination of the entire water system.



Mr. Buttari testified to the extensive watering done when the restaurant opened, but as of the hearing, he was unaware of how the sprinkler was connected to the water supply.



In his opening statement, counsel for Fuddruckers stated that his client had two major concerns.  The first being that Complainant was not timely notified of the excessive water usage, and the second being the $3,820.41 sewerage bill it incurred for water that most likely went directly into the Monongehela River rather than through the restaurant’s plumbing system.  I believe that Complainant did receive notice of the excessive water usage through the mechanism of its monthly bill.  While the bill for the sewerage did come from PAWC, the sewer service is provided by a municipal authority.  I explained to counsel on the record that this Commission has no jurisdiction over the service, including billing, provided by a municipal authority.  Tr. 7.  While the bill from the municipal authority is based on the recorded water consumption, it was the municipal authority that threatened to shut off Complainant’s water for non-payment, not PAWC.  And it was the municipal authority that Complainant paid, not PAWC.



I conclude from my review of the record here that Complainant has failed to carry its burden of proof of showing a violation by PAWC of the Public Utility Code, this Commission’s regulations or some other order or law this Commission is charged with enforcing.  As a result the Complaint should be and is dismissed.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. The Complainant has failed to carry its burden of proof in this proceeding with regard to the actions of the Respondent.
ORDER
THEREFORE,
IT IS ORDERED:

That the complaint of Fuddruckers against the Pennsylvania-American Water Company, docketed at C-20077640, is dismissed for failure to carry the burden of proof.
Dated:  October 26, 2007      



                                             









Michael A. Nemec







Administrative Law Judge
1
8

