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Before us for consideration is the Office of Special Assistants’ proposed Opinion and Order which reverses in part the Initial Decision issued by Administrative Law Judge Kandace F. Melillo on May 2, 2007.


Shryock Bros., Inc. (Shryock) filed a five-count
 Formal Complaint against Uwchlan Township (Township) alleging that the Township provides extra-territorial sewer service to the public for compensation outside its corporate municipal boundaries.  Pennsylvania law provides that the provision of public utility service by a municipal corporation beyond its corporate limits is “subject to regulation and control by the commission as to rates, [and the reasonable extension of service] with the same force, and in like manner, as if such service were rendered by a public utility.”  See 66 Pa.C.S. §§ 1301 & 1501. See also City of Erie v. Pa. Pub. Util. Comm’n, 430 A.2d 1037 (Pa. Cmwlth. 1981).


The Township operates two separate sewer systems which serve customers outside of the Township’s corporate limits.  These systems are the Interconnected System and the Eagleview System.  Shryock requested that the Township
 provide sewer service from its Interconnected System to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township’s corporate limits.  According to Shryock, the Township
 discriminatorily refused this request for service.  The Township refused to extend sewer service or allow further connections to a facility in the Interconnected System, known as the Marsh Creek Interceptor, citing a 1985 agreement between itself and Downingtown Area Regional Authority (DARA) which limits the volumetric wastewater capacity available to accommodate the proposed Shryock development and further asserted that it does not provide sewage service to the public outside of Uwchlan Township. See the DARA Agreement, § 6.13.

The Township agreed to provide extra-territorial service in 1973 in order to provide sewage service to the Pennsylvania Department of Conservation and Natural Resources (i.e., to the Marsh Creek State Park operated by DCNR and located in Upper Uwchlan Township).  To facilitate this service, Shryock’s predecessor (Shryock Brothers) in interest granted the Township an easement over its land in exchange for an agreement that in the future it could seek connection from the Interconnected System for sewer service to its papermill.  In 1981, Shryock Brothers exercised its right to connect to the Marsh Creek Interceptor for its paper mill.  See Findings of Fact 9-14, 23-24.  To date, no others have received extra-territorial sewer service from the Interconnected System other than these two customers who appear to be a defined, privileged, and limited group with service to them and any additional other customers controlled by the Township by contract.

ALJ Melillo found that the Eagleview System provides service to the public extra-territorially and that the Township must file an application for a Certificate of Public Convenience with the Commission under 52 Pa. Code §3.50 and 66 Pa.C.S. §1102(a) (5) to operate its sewer system beyond its corporate limits. I.D. Conclusions of Law 10, 17, 21, 22-23, 25-27, and 29.  She found that the pleadings, affidavits, and discovery responses provided undisputed facts in support of Shryock’s motion for partial summary judgment.  I.D. at 20. 

 The ALJ determined that the Township is operating as a de facto public utility unilaterally operating extra-territorial sewer service to the public from the Interconnected System as well as the Eagleview System.  It therefore must seek to become certificated by the Commission to operate these systems.  ALJ Melillo found that the Interconnected System provides sewage collection service to 6,104 units within the Township’s boundaries and to two extra-territorial customers.  She further found that the Marsh Creek Interceptor was not designed and constructed only to serve a specific, limited group but that it could incrementally serve others. I.D. Findings of Fact 17-21.  In the Shryock record, Exhibit A of the Township Answer to Set 1, Interrogatory 7(b) the Township acknowledged that the Marsh Creek Interceptor was an attractive project since it could allow the extension of sewer service to the western part of the municipality for a fraction of the cost. The ALJ also concluded that §6.13 of the DARA Agreement permits participating municipalities, such as the Township, to sell capacity to non-participating entities.  I.D. at 41.  Based on the above the ALJ concluded that the Marsh Creek Interceptor was not designed and constructed only to serve the specific few it was serving but that it was feasible to serve others. 

The ALJ acknowledged that there is a stronger argument for finding the Township’s extra-territorial service on the Interconnected System non-jurisdictional, but, once the Township decided unilaterally to extend extra-territorial service on the Eagleview System, Commission jurisdiction inevitably attached.  Unilateral extension of service connotes that a municipality of its own accord agrees to provide service to customers beyond its corporate limits rather than being ordered to do so by a court or agency.  City of Erie.  Once the Township opened the gate, the Commission’s jurisdiction attached and necessitated the need to determine the reasonableness of further extra-territorial extensions of service.


The Initial Decision is correct on all counts (as recognized by all the Commissioners upon initial review; no Commissioner sought review of the decision).  ALJ Melillo superbly marshaled the facts and applied the law.  She deserves to be commended for her very professional work.  She correctly concluded that the Township has been operating as a de facto public utility for decades by serving extra-territorial customers for compensation, at least through the Eagleview System.  Had the Township limited its extra-territorial service to the customers served through the Integrated System, perhaps it could be concluded that such service was to a defined, privileged, and limited group and therefore non-jurisdictional.  See Re Megargel’s Golf, Inc., 59 Pa. P.U.C. 517, 521 (1985).  
However, once the Township unilaterally extended service to other customers beyond its corporate limits, as it did when it approved service on the Eagleview System, under City of Erie the jurisdiction of the Commission attached.  Once a municipality unilaterally extends extra-territorial service anywhere on its perimeter, even though it may also be serving customers extra-territorially in a non-jurisdictional manner elsewhere on its perimeter, the Commission’s jurisdiction attaches, and it becomes its duty to determine the reasonableness of further extra-territorial extensions at the same place as the unilateral service or elsewhere on the municipal perimeter.  The municipality may shed Commission jurisdiction by obtaining the Commission’s approval to abandon its service to extra-territorial customers and to transfer ownership of its extra-territorial operating assets to a true operating authority or to a private entity.  

In the case of both systems, but especially the Eagleview System, the Township apparently was motivated by desires to save its Uwchlan Township customers money and to provide them with timelier service.  But those laudable goals do not change the legal consequences of the Township’s actions.
It also appears that the Township, in order to avoid Commission jurisdiction, has taken measures to demonstrate its control over the Integrated System and to encourage a private entity to obtain Commission approval to undertake service to the extra-territorially-served Eagleview System customers.  But these efforts occurred after Shryock perfected its claim for a reasonable extension of service, and it would be a gross deprivation of that perfected right to permit the Township’s belated efforts to frustrate Shryock’s timely claim.

With the granting of the motion for partial summary judgment, it remains for the ALJ initially, and the Commission ultimately, to determine whether Shryock’s requested extension of service is reasonable.  
THEREFORE, I MOVE THAT:


1.
The Initial Decision of Administrative Law Judge Kandace F. Melillo be adopted in its entirety.


2.
The Office of Special Assistants prepare an Opinion and Order consistent with this motion.

.

October 25, 2007




________________________________








James H. Cawley,









Vice Chairman

� Because this case involves a tortuous procedural and factual history, with cross motions back and forth, all of the facts and filings are not reasserted here.  The case was well explicated, both factually and procedurally, by ALJ Melillo in her Initial Decision at pages 1-15.





� The Township created the Uwchlan Township Municipal Authority in 1966 for the purposes of owning and operating a sewer system.  The Interconnected System is interconnected with other municipal systems and is now operated by the Township pursuant to a contract and Lease Agreement with the Authority.  Section 2.02 of that Lease Agreement provides that the Township can set rates for the Interconnected System.  The original lease entered into in 1973 provides in paragraph 9 that the Township in its discretion and under certain conditions may extend service to others.  See Exhibit A to the Preliminary Objections of Uwchlan Township.  The ALJ concluded in finding of fact 7 that the Authority does not provide service to any customers.  





� The Township brought an action against Shryock in the Chester County Court of Common Pleas, No. 06-1285, seeking a declaratory judgment that the Township is not contractually obligated to provide further extensions of service.  The case has not been disposed of as of this date.
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