BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Application of J. H. Bennett Moving & Storage, Inc.,
:

a corporation of the Commonwealth of Pennsylvania,
:

for amendment to its common carrier certificate, which 
:

grants the right, inter alia, to transport, by motor vehicle,
:

household goods in use, between points in the City of Erie,
:
A-00101944, F.1, Am-F 

Erie County, and within twenty-five (25) miles by the 
:


usually traveled highways of the limits of said city: SO AS
:


TO PERMIT the transportation of household goods in use
:

between points in the counties of Crawford, Erie, Venango
:

and McKean and from points in said counties to points in
:

Pennsylvania, and vice versa.




:

INITIAL DECISION
Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 31, 2007, J. H. Bennett, Inc. (“Applicant”) filed the above-captioned Application with the Commission.  Notice of the Application was published in the Pennsylvania Bulletin on February 24, 2007, with protests to be filed on or before March 19, 2007.  A timely Protest was filed by Kennedy Transfer.  The matter was assigned to the Office of Administrative Law Judge for hearing.    

The initial hearing was held in Pittsburgh on August 2, 2007.  The Applicant represented himself.  The sole Protestant neither appeared nor otherwise contacted me concerning its participation in the proceeding.  At the hearing, Applicant’s general manager and four supporting witnesses testified.  The resulting record consists of a 49 page transcript.  I noted on the record that no attorney had entered an appearance for the Protestant, and that failing some sound explanation for its non-participation, the protest would be dismissed.  Tr. 6.  I have received no communication of any type from the Protestant, and the protest is dismissed in the order at the end.  The record is summarized in the findings of fact that follow, and is reviewed in the context of the applicable law in the discussion section.  The application is approved in the order at the end.




FINDINGS OF FACT

1.
Applicant’s general manager, Mr. Kent Mitchell, testified that Applicant J. H. Bennett Moving & Storage has its principal place of business at 1705 Raspberry Street, Erie, PA 16502.  Applicant has a 35,000 square foot warehouse and a 5,000 square foot office at that location.  Tr. 7-8.

2.
Mr. Mitchell testified that Applicant contracts for maintenance of its vehicles with two different companies in Erie.  Tr. 8-9.

3.
Mr. Mitchell sponsored copies of Applicant’s current authority from this Commission for Erie County and Crawford County.  Mr. Mitchell testified that Applicant has authority for all of Warren and Mercer Counties.  Tr. 9-14; Applicant Exhibits 1, 2.

4.
Mr. Mitchell explained that Applicant seeks to expand its authority so that it can serve all of Erie County and all of Crawford County, and expand its service into Venango and McKean Counties.  Tr. 10-14; Applicant Exhibit 3.

5.
Mr. Mitchell sponsored a copy of Applicant’s 2006 Assessment Report to this Commission that reported total gross revenues of $2,778,330.00 with $1,892,366.00 gross revenues from interstate operations and $885,964.00 gross revenues from intrastate operations.  Applicant is associated with United Van Lines.  Tr. 14-15; Applicant Exhibit 4.

6.
Mr. Mitchell sponsored a current list of vehicles used by Applicant in providing service under its current authority.  Tr. 15-16; Applicant Exhibit 5. 

7.
Mr. Mitchell testified that Applicant has 25 employees, six of whom are drivers, and others are packers, estimators, sales people and office staff.  All of the drivers have commercial drivers licenses (“CDL”).  Tr. 17.

8.
In addition to the employed drivers, Mr. Mitchell testified that six independent contractors lease their tractors to the Applicant.  Tr. 17-18.

9.
Mr. Mitchell testified that Applicant has a driver training program and a detailed regimen for hiring new drivers.  Applicant requires a drug and alcohol test and background check of all prospective hires, and conducts random drug and alcohol testing as well as post-accident drug and alcohol testing when appropriate.  Tr. 18-19.

10.
Mr. Mitchell described in detail Applicant’s vehicle maintenance and safety programs.  Tr. 19-20.

11.
Mr. Mitchell testified that Applicant will not need to acquire additional equipment or personnel to provide service in the new territory sought by this application.  Tr. 20-21.

12.
Mr. Mitchell testified that Applicant carries insurance that complies with this Commission’s requirements, maintains its records in accordance with this Commission’s requirements, and otherwise strives to comply with this Commission’s regulations.  Tr. 21-22.

13.
Mr. Mitchell sponsored a copy of a letter from the Bradford Regional Medical Center located in McKean County that supports the present application that seeks to expand Applicant’s service into McKean County.  The letter outlines the need of the Center for the carrier to move professional staff into McKean County from Erie County, or between points in McKean County.  Tr. 22-23; Applicant Exhibit 6.

14.
Mr. Louis J. Galupi, Director of Materials Management for the Bradford Regional Medical Center, and author of the letter constituting Applicant Exhibit 6, testified in support of the application.  He noted that when physicians are initially transferred to Bradford they elect to stay in temporary quarters while looking for a permanent location.  Applicant’s services would be used to move their furnishings from the temporary quarters to the permanent quarters.  Also, he noted that the Center could use Applicant for moves of professional staff from other points in Pennsylvania into Bradford.  Tr. 27-31.

15.
Mr. Jeffrey E. Hahne, a District Right-of-Way Administrator for the Pennsylvania Department of Transportation, testified in support of the application and stated that his office is located in Oil City, Venango County.  He supported the application in that he has a need to provide transportation for home owners being displaced by state highway construction projects.  Tr. 32-36.

16.
Mr. Robert Merrill, Director of Human Resources Administration for First National Bank of Pennsylvania, testified in support of the application and stated that his office is located in Hermitage, Mercer County.  He testified that his employer provides relocation benefits for bank officers and higher ranking employees.  The Bank has branch offices in several of the locations that Applicant seeks to serve by this application.  He testified that the Bank would use Applicant for several moves each year.  Tr. 37-41.

17.
Mr. Richard Rausch, Vice President, Human Resources, for Northwest Savings Bank, testified in support of the application and stated that his office is in Warren, Warren County.  He has used Applicant’s services to move relocated employees for about six years, and will use Applicant’s services to move relocated employees into locations within the territory sought by Applicant.  Tr. 42-47.

DISCUSSION

As the proponent of a rule or order, the Applicant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

In general, the requirements for obtaining a certificate of  public convenience to provide motor carrier transportation services are found in Sections 1101 through 1103 of the Public Utility Code, 66 Pa. C.S. §§ 1101–1103.  Specific evidentiary requirements have been established by this Commission in its regulation at 52 Pa. Code § 41.14, as amended.



On November 19, 1982, the Commission adopted the regulation at 52 Pa. Code § 41.14, which was further amended on July 23, 2004, and which provides, in pertinent part, as follows:

   (a)
An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

   (b)
An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable.


(1)
Whether the applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested;
          


(2)
Whether the applicant and its employees have sufficient technical expertise and experience to serve the territory requested;


(3)
Whether the applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public;


(4)
Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29, 52 Pa. Code Ch. 29;


(5)
The applicant’s record of compliance with Commission orders and regulations if any; and


(6)
Whether the applicant or its drivers have been convicted of a felony crime of moral turpitude and remains subject to supervision by a court or correctional institution.

   

(c)
The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

Adoption of these criteria effectively eliminated the applicant’s evidentiary burden of demonstrating the inadequacy of existing service.  Seaboard Tank Lines, Inc. v. Pa. PUC, 502 A.2d 762 (Pa. Cmwlth. 1985).  Subsections (a) and (b) clearly place on the applicant the burden of proving its proposed service will serve a useful public purpose or will be responsive to a public need or demand, and that it is financially and technically fit to provide the proposed service.



The Commission clarified the type of evidence an applicant may provide to satisfy its burden of proof under Section 41.14(a) in Application of Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262, 274 (1990), when it stated in pertinent part:

When, through relevant, probative, competent and credible evidence of record, a motor common carrier applicant has shown that the applicant’s proposed service will satisfy the supporting witnesses’ asserted transportation demand/need, the applicant has sustained its burden of proof under subsection 41.14(a) by establishing that “approval of the application will serve a useful public purpose, responsive to a public demand or need.”

*

*

*

The witnesses supporting a motor common carrier application must be legally competent and credible, . . . and their testimony must be probative and relevant to the application proceeding. . . .  The supporting witnesses must articulate a demand/need for the type of service embodied in the application. . . . Moreover, the supporting witnesses must identify Pennsylvania origin and destination points between which they require transportation, and these points must correspond with the scope of the operating territory specified in the application. . . . (Citations and footnotes omitted).

An applicant is not required to establish a public demand/need for the proposed transportation service in each and every point within the proposed service territory.  It is sufficient, if an applicant establishes a public demand/need for the proposed service generally throughout the proposed service territory.  Morgan Drive Away, supra; Purolator Courier Corp. v. Pa. PUC, 414 A.2d 450 (Pa. Cmwlth. 1980); Pa. PUC v. Purolator Courier Corp., 355 A.2d 850 (Pa. Cmwlth. 1976); and Eagle Courier and Limousine Service, Inc., 57 Pa. P.U.C. 404 (1983).  The Commission is not bound to any one method of analysis in determining whether this burden has been met.  The Commission may, for example, examine the evidence of a public demand for the proposed service in the requested territory as a whole, rather than county by county.  G.G. & C. Bus Company, et al. v. Pa. PUC, Docket No. 707 C.D. 1994, et al. (Pa. Cmwlth. 1995).



In the context of Section 1103(a) of the Code, an applicant may prove a public demand/need for its proposed transportation service through witnesses comprising a representative sampling of the public that will use its proposed services within the application territory.  Blue Bird at 274.  The particular circumstances of a case determine what constitutes sufficient evidence of a public demand/need for the applicant’s proposed service.  The number of witnesses, which will comprise a cross section of the public upon the issue of a public demand/need for an applicant’s proposed service, will necessarily vary with the circumstances of each case.  One may consider such factors as the breadth of the applicant’s intended operating territory, the population density in the intended operating territory, and the scope of the requested operating authority.  Id. at 274-75; App. of Michael Odell Pettus, A-00120113, Opinion and Order entered 05/24/2005.



In the present case Applicant has presented four public witnesses on the issue of a useful public purpose.  I believe that the Applicant has shown on this record that a useful public purpose will be met by the proposed service.  All of Applicant’s witnesses testified to their satisfaction with Applicant’s present service and their willingness to use Applicant’s service if the expanded territory is granted.



Mr. Mitchell presented detailed testimony and exhibits that support a conclusion that Applicant is fit and able to provide the requested service.  I conclude that this application should be granted.  

CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the subject matter of and parties to this application proceeding.

2. Applicant has carried its burden of proof to show that the service proposed by his application will serve a useful public purpose responsive to a public need.

3. That the certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may hereafter be prescribed by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.

4.
Protestant, by failing to participate in the proceeding, has failed to demonstrate that the entry of a new carrier in the area covered by the present application would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of the authority would be contrary to the public interest.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the application of J. H. Bennett Moving & Storage, Inc., docketed at A-00101944, F.1, Am-F, be and is hereby approved and that the certificate issued to Applicant at A-00101944, Folder 1, on July 16, 1980, as amended, is further amended to include the  following rights:

To transport as a common carrier by motor vehicle, household goods in use, between points in the counties of Crawford, Erie, Venango and McKean and from points in said counties to points in Pennsylvania, and vice versa.



2.
That the Applicant shall not engage in any transportation granted in this Order until it has complied with the requirements of the Pennsylvania Public Utility Code and the rules and regulations of this Commission relative to the filing and acceptance of a tariff establishing just and reasonable rates.



3.
That the certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all pertinent regulations of this Commission now in effect, or as may hereafter be prescribed by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.



4.
That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the applicant, shall not be construed as conferring more than one operating right.



5.
That upon compliance with the requirements set forth in Ordering paragraph 2 above, a certificate shall be issued evidencing the Commission’s approval of the right to operate as above determined.



6.
That in the event Applicant has not, on or before sixty (60) days from the date of service of the Commission’s Order, complied with the requirements set forth herein, the Application shall be dismissed without further Commission action.  

7.
That upon the expiration of the sixty (60) day period, or such additional time as may be granted by this Commission, this docket shall be marked closed.

8.
That the protest of Kennedy Transfer is dismissed for failure to appear and participate in the proceeding.

Date:  October 30, 2007



______________________








Michael A. Nemec








Administrative Law Judge
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