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HISTORY OF THE PROCEEDING

On July 3, 2007, Nancy M. Dean (Ms. Dean or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against PECO Energy Company (PECO or Respondent) alleging that there are incorrect charges on her bill.  She alleges that her electricity bills for October 2005, December 2005, and June 2007 show unwarranted increases in kilowatt hours charged.  As relief, Complainant requests that Respondent correct and stop the incorrect charges to her account.
On August 7, 2007, Respondent filed an Answer and New Matter, along with a Preliminary Objection seeking to dismiss the Complaint because: (1) the Commission is without jurisdiction to hear this Complaint as Ms. Dean is not a customer of PECO Energy Company; and (2) the Complaint is legally insufficient as it fails to join a necessary or indispensable party pursuant to 52 Pa. Code §5.101(a)(4).

On August 16, 2007, Complainant filed a timely response to Respondent’s New Matter and its Preliminary Objection.  On August 18, 2007, she submitted additional information to her response to PECO’s Preliminary Objection.   
The Commission has also received three letters from Ms. Dean dated August 30, September 8, and October 22, 2007, respectively.  Attached to the October 22, 2007 letter, there is a spread sheet of kilowatt hours charged to Complainant.  By letter dated October 30, 2007, copies of this correspondence were served on Respondent.
The matter was assigned to me by Motion Judge Assignment Notice dated September 5, 2007.  The Respondent’s Preliminary Objection is ready for ruling.

FINDINGS OF FACT

1.
Complainant is Nancy M. Dean, 1520 Spruce Street, Apt. # 1110, Philadelphia, PA, 19102.


2.
Respondent is PECO Energy Company
3.
On July 3, 2007, Ms. Dean filed a Complaint with the Commission against PECO alleging that there are incorrect charges on her bill.  She alleges that her electricity bills for October 2005, December 2005, and June 2007 show unwarranted increases in the number of kilowatt hours charged.  

4.
As relief, Complainant requests that Respondent correct and stop its “programmed, presumptive “bumps” in kilowatt hours charged to her apartment in the Touraine.” Complaint ¶ 5. 
5.
Attached to Ms. Dean’s Complaint is a letter, dated November 17, 2005, from Joanne Marziani, property manager of the Touraine informing Ms. Dean that a representative of Commercial Energy Management Associates had checked her meter and had found it to be accurate within 1%.  The meter reading was also checked and found to be accurate.  In the letter, Ms. Marziani offered to have Ms. Dean’s meter changed or sent to an outside engineering company for a calibration check. 

6.
On August 7, 2007, Respondent filed an Answer and New Matter, along with a Preliminary Objection seeking to dismiss the Complaint because: (1) the Commission is without jurisdiction to hear this Complaint as Ms. Dean is not a customer of PECO Energy Company; and (2) the Complaint is legally insufficient as it fails to join a necessary or indispensable party pursuant to 52 Pa. Code §5.101(a)(4).
7.
Respondent alleges that Ms. Dean is not a customer of PECO and has no account with that company.   Answer ¶ 4.
8.
Respondent avers that it sells power to the residential building where Ms. Dean resides – the Touraine.  The Touraine, in turn provides service and billing to Ms. Dean through its management company, Commercial Energy Management Associates (CEMA). Answer ¶ 4; New Matter ¶ 1.
9.
On August 16, 2007, Complainant filed a timely response to Respondent’s New Matter and its Preliminary Objection.  In her response, Ms. Dean reiterates the allegations contained in her Complaint, and adds that one of the Commission’s employees “assured her that unwarranted KWH charges happen in apartment buildings.” Response to Preliminary Objection p. 2.
10.
On August 18, 2007, Ms. Dean submitted additional information to her response to PECO’s Preliminary Objection (Additional Information), where, among others, she objects to Respondent’s description of her Complaint as a billing dispute, and requests that her Complaint be “titled” as “Increase in Kilowatt-hours-used while home not occupied.”  Additional Information p.1.  

11.
Complainant alleges that she has experienced “programmed bumps” in kilowatt hours used from other electric utility companies through the years, and that in 1991 PPL exempted her from “programmed bumps” after confirming that she had been out of town for 17 days.  Id.

 12.
Complainant further states that the Commission does not lack jurisdiction to her Complaint because she is part of the public and the Commission has jurisdiction to regulate public utilities.  She avers that, although she is not sure whether or not Touraine and CEMA are complicit in PECO’s programmed bumps in KWH used, she knows that “the Touraine/CEMA do not have the resources or the expertise to  maintain a broad program that accesses the additional KWH used when weather conditions produce a spike or a plummet in temperature.” Id at 2.
DISCUSSION

There are two preliminary matters that I would like to address before I discuss the merits of the Respondent’s Preliminary Objection.  The first matter deals with Ms. Dean’s allegation that one of the Commission’s employees “assured her that unwarranted KWH charges happen in apartment buildings.” Response to Preliminary Objection p. 2.  I would like to point out that pursuant to the Commission’s Rules of Administrative Practice and Procedure the informal opinion, oral or written, of a Commission employee or representative does not represent the Commission’s official position on a particular issue.  These statements do not have the force and effect of law or legal determinations, and are not binding upon the Commission. 52 Pa. Code §1.96.

The second matter deals with Complainant’s objection to Respondent’s description of her Complaint as a billing dispute.  According to Ms. Dean her Complaint is strictly a dispute involving the “Increase in Kilowatt-hours-used while home not occupied.”  Additional Information p.1.   I agree with Respondent that, since Ms. Dean is alleging that she was charged for the incorrect number of kilowatt hours used, her Complaint is essentially a billing dispute. 

I turn now to Respondent’s Preliminary Objection.  The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  
Respondent’s Preliminary Objection seeks to dismiss the Complaint because: (1) the Commission is without jurisdiction to hear this Complaint as Ms. Dean is not a customer of PECO Energy Company; and (2) the Complaint is legally insufficient as it fails to join the Touraine and its managements company, CEMA, as necessary and/or indispensable parties in the case pursuant to 52 Pa. Code §5.101(a)(4)
.

The Commission’s Jurisdiction to Hear the Complaint

Respondent alleges that Ms. Dean is not a customer of PECO and has no account with that company.   Answer ¶ 4.  Respondent further avers that it sells power to the residential building
 where Ms. Dean resides – the Touraine.  The Touraine, in turn provides service and billing to Ms. Dean through its management company, CEMA. Answer ¶ 4; New Matter ¶ 1.   Ms. Dean does not deny any of these allegations.  On the contrary, her electric billing history, prepared by CEMA and attached to her Complaint, confirms that she is an electric service customer as well as a tenant of the Touraine.  This is further confirmed by the letter that Joanne Marziani, property manager of the Touraine, addressed to Ms. Dean informing her that a representative of CEMA had checked her meter and had found it to be accurate within 1%.  The meter reading was also checked and found to be accurate.   Because Ms. Dean is not disputing the rate charged per kilowatt hour, but only the number of kilowatt hours registered by metering devices under the control and possibly the ownership of the Touraine, Ms. Dean does not have standing
 to file a complaint against PECO.  
Necessary and Indispensable Party

Respondent maintains that the Complaint is legally insufficient as it fails to join the Touraine and CEMA, as necessary and/or indispensable parties in the case pursuant to 52 Pa. Code §5.101(a)(5).  However, according to the Commission’s electronic records, the Touraine and CEMA are not electric public utilities registered and certified by the Commission. As such, they are not within the Commission’s subject matter jurisdiction.  Even if they were joined as indispensable parties, the Commission would have been unable to adjudicate a complaint against them.  If Ms. Dean wishes to file a complaint against the Touraine and CEMA, she may do so in the appropriate court of common pleas.
Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  As the Complainant is not a customer of the Respondent, a hearing would be a fruitless exercise and a waste of Commission resources.  Therefore, Respondent’s Preliminary Objection will be granted and this Complaint will be dismissed. 

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections.  52 Pa. Code §§5.101.  

2.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

3.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).

4.
 The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  
ORDER



THEREFORE,



IT IS ORDERED: 


1.
That PECO Energy Company’s Preliminary Objection seeking to dismiss the Complaint filed by Nancy M. Dean at Docket No. C-20077955 is granted.

2.
 That the Formal Complaint filed by Nancy M. Dean against PECO Energy Company at Docket No. C-20077955 is dismissed with prejudice.

Dated:
 November 8, 2007



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Unofficial statements and opinions by Commission personnel ��  Statements contained in formal opinions of the Commission or in decisions of a presiding officer which are not necessary in resolving the case, and informal opinions, whether oral or written, expressed by Commissioners, presiding officers, legal counsel, employes or representatives of the Commission and reports drafted by Commission bureaus are only considered as aids to the public, do not have the force and effect of law or legal determinations, and are not binding upon the Commonwealth or the Commission.���52 Pa. Code § 1.96�


� Nonjoinder of a necessary party is one of the grounds for preliminary objection delineated in 52 Pa. Code §5.101(a)(5) and not in (a)(4).


� See 66 Pa. C.S. §1313.


� Standing requires that an aggrieved party have an interest which is substantial, direct and immediate.  To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.  To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.  To have an immediate interest means that the nature of the causal connection between the action complained of and the injury to the person challenging it is sufficiently close to present a justiciable controversy.  In Re Francis Edward McGillick Foundation, 642 A.2d 467 (Pa. 1994).
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