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This Initial Decision on Remand dismisses the complaint filed by Luke Kelley (Mr. Kelley) against Pennsylvania Electric Company (Penelec), at Docket No. C‑20066673, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Mr. Kelley’s complaint, alleging inadequate service and requesting compensation for his losses, was filed on August 3, 2006.  Penelec’s answer and new matter was filed on August 31, 2006.  On September 6, 2006, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference.  A report was submitted to the Mediation Unit as directed by that Order.  In a letter dated December 20, 2006, the Commission informed the parties that the hearing in this case would be held, by telephone, on February 7, 2007, at 10:00 a.m.  On January 2, 2007, I issued a Prehearing Order in this case.



The hearing was held, as scheduled.  Mr. Kelley appeared without an attorney, and testified in support of his complaint.  Penelec, represented by counsel, presented the testimony of two witnesses and submitted two exhibits, which were admitted into the record.  The record, consisting of a 45-page transcript of the hearing and the two exhibits, was closed by Interim Order issued February 22, 2007.



The Initial Decision, dated March 29, 2007, was served April 12, 2007.  At its Public Meeting of June 21, 2007, the Commission adopted an Opinion and Order, entered July 18, 2007, remanding this case for the development of a record concerning the industry standards for inspection of this type of equipment.



The hearing on remand was held, by telephone, on September 6, 2007.  Mr. Kelley did not appear.  Penelec, represented by counsel, presented the testimony of one witness.  The transcript of the hearing on remand totals 18 pages
.  The record was closed by Order issued October 22, 2007.
FINDINGS OF FACT


1.
The Complainant in this case is Luke Kelley.  His mailing address is P.O. Box 102, Petersburg, PA 16669.  The service address involved in this dispute is 513 King Street in Petersburg (Tr. 12-13).



2.
The Respondent in this case is Pennsylvania Electric Company.



3.
Mr. Kelley is an electrician.  For a period of time in or around June of 2007, he noticed that whenever one of his appliances requiring a lot of amperage would be turned on, such as a dryer or air conditioner, the lights in his house would brighten.  According to Mr. Kelley, this indicated the existence of a “loose neutral” somewhere (Tr. 13-14).


4.
On July 13, 2006, Mr. Kelley decided to check his house wiring to see if he could find the loose neutral.  He determined that the neutral was secure at the panel box inside his house.  He then checked the “weatherhead” on the outside of his house and determined that there was no problem with the neutral at the weatherhead (Tr. 14-15, 20).



5.
The “weatherhead” is the point on a structure that is used to prevent weather, rain, snow, sleet, etc., from entering the cable and finding its way into the structure.  It is a pipe-like structure, shaped like a hood, with a face pointing down and at an angle of at least 45 degrees.  The weatherhead is on Mr. Kelley’s house, but before the meter (Tr. 19, 31).



6.
Mr. Kelley went back inside his house and turned on the radio and his stereo system began to emit smoke.  He immediately unplugged the receiver and checked the receptacle with his meter and read the voltage as between 190 and 200 volts.  He then turned off the main breaker at his panel box (Tr. 15).



7.
Mr. Kelley testified that he went to a neighbor’s house to use a telephone to contact Penelec and report that he had a voltage surge at his house.  According to Mr. Kelley, a lineman arrived at his house about two hours after he made the service call (Tr. 15).



8.
Mr. Kelley testified that the lineman checked the weatherhead and confirmed Mr. Kelley’s earlier examination of it, i.e., there was nothing wrong with the weatherhead.  After the lineman checked everything in Mr. Kelley’s house, Mr. Kelley voiced his suspicion that the source of the voltage surge was in Penelec’s transformer (Tr. 15).


9.
Mr. Kelley testified that the lineman then checked the transformer and told him that his neutral had rotted off, i.e., only a few strands of the wire were underneath “the lug” (Tr. 15-17).



10.
Mr. Kelley, who viewed the transformer, testified that it serves his house and three others.  Based on his observation, he believes that his was the last house to be connected and there wasn’t sufficient room in the transformer to have his neutral completely underneath the lug (Tr. 17-18).



11.
According to Mr. Kelley, shortly thereafter the lineman obtained another lug and put all four neutrals under it restoring his power.  Everything with his electric service has been fine since then (Tr. 18).


12.
Gary Wright, who is Penelec’s supervisor of line operations in Huntingdon, PA, and who has 32 years of experience in the electrical industry, testified about the overall reliability of service to Mr. Kelley and the service related problems that occurred at the service location on July 13, 2006 (Tr. 21-24)


13.
Penelec witness Wright identified the circuit serving Mr. Kelley at 513 King Street, Petersburg, as the “98 line out of the Warrior Ridge substation”.  This is a rural line, about 20 miles in length, and it serves about 363 customers, most of whom are residential customers (Tr. 24; RTr. 9).



14.
Penelec’s outage record for the 98 line indicates that four service outages were recorded for that circuit during the two-year period beginning January 1, 2005.  Two of the outages were animal related.  One was the result of trees contacting the wires.  The fourth was caused by inclement weather (Tr. 24-27; Penelec Ex. 1).



15.
Penelec witness Wright testified that on July 13, 2006, at about 8:55 p.m., a trouble call was received from Mr. Kelley.  Personnel were dispatched to Mr. Kelley’s service location at approximately 9:07 p.m. to investigate the problem (Tr. 28; Penelec Ex. 2).



16.
Penelec witness Wright testified that the cause of Mr. Kelley’s service problem was determined to be a bad neutral connection on transformer pole 5-3674, which is the last distribution pole prior to Mr. Kelley’s service drop (Tr. 28).



17.
According to Penelec witness Wright a neutral connection completes the even flow of electricity allowing a return path, or current.  A damaged neutral can cause uneven flow that can cause voltage fluctuations.  That can result in such things as bright or dimming lights (Tr. 29).



18.
According to Penelec witness Wright, the Power On report, Penelec’s official record of the event, the bad neutral was changed at the transformer, and the neutral was also changed at the weatherhead.  Power was restored to Mr. Kelley at about 11:45 p.m. on July 13, 2006 (Tr. 30; Penelec Ex. 2).


19.
Based on his years of experience and the information provided by the lineman, it is the opinion of Penelec witness Wright that the failure of the neutral was caused by corrosion (Tr. 33).


20.
Penelec witness Wright testified that the neutral connection which failed on July 13, 2006, had been in place since 1986.  It is his opinion that this is a reasonable amount of time for a neutral connection to last (Tr. 33).



21.
Although Penelec has performed routine maintenance on this circuit, and has repaired controls on this circuit, the bad neutral would not have been discoverable.  Such connections are not visible to the naked eye as part of the maintenance and repair inspection.  Failed neutral connections are found by line crews inspecting a circuit after a trouble call such as received from Mr. Kelley (Tr. 27, 33-34; RTr. 10, 13).



22.
The two-year outage history only lists those outages which occurred on the circuit.  It does not list outage problems occurring at individual locations, which is the reason why the incident at Mr. Kelley’s on July 13, 2006, is not shown on that history (Tr. 34).



23.
Arnold Hileman, employed for 19 years by Penelec as a lineman, testified concerning the work he performed at Mr. Kelley’s in response to the report of a service problem at Mr. Kelley’s (Tr. 37-38).


24.
Penelec Lineman Hileman was the person dispatched to Mr. Kelley’s on July 13, 2006.  According to Lineman Hileman, Mr. Kelley informed him of dimming and bright

lights.  Lineman Hileman testified that this would be consistent with voltage fluctuations (Tr. 38).



25.
Lineman Hileman testified that the cause of Mr. Kelley’s service problem was a neutral connection at the transformer that had gone bad due to corrosion.  Lineman Hileman replaced the neutral connection at both the transformer and the weatherhead, and restored power to Mr. Kelley (Tr. 38-39).



26.
Lineman Hileman testified that when he examined the neutral connection at the transformer he did see corrosion and rotting away of Mr. Kelley’s service wire.  However, Lineman Hileman testified that there was adequate space in the transformer for Mr. Kelley’s neutral connection (Tr. 40).



27.
Penelec’s routine maintenance of the 98 line serving Mr. Kelley consists of comprehensive tree-trimming on the 98 line on a four-year cycle and a circuit inspection program conducted on a five-year cycle (RTr. 10).



28.
In order to inspect neutral connections, Penelec would have to deploy a line crew, using a bucket truck, to physically inspect neutral connections (RTr. 10).



29.
Even if Penelec were to conduct visual inspections of neutral connections, such inspections might not detect the presence of oxidation.  It would be necessary to break the protective coverings of the connections to detect the presence of oxidation.  As described by Penelec’s witness Bathurst, it would be necessary to “… essentially damage the line to determine the condition of the neutral connection.”  (RTr. 11).



30.
There are multiple connections on every line fitting connections at transformers and at poles.  There could be upward to about a million connections, making it impractical and infeasible to physically inspect each of them (RTr. 12).



31.
Penelec performs “thermal visual” patrols of its lines on an “as needed” basis.  These patrols use infrared technology to find hot spots on circuits which are places of weakening electrical connections not visible to the naked eye (RTr. 12).



32.
Thermal visual patrols would not locate or identify bad neutral connections because such connections do not carry a significant amount of current to be “captured” by the infrared technology (RTr. 12).



33.
Penelec’s practices with respect to line maintenance and inspections are followed by all seven of the First Energy operating companies, and are consistent with the industry practice or standard which does not require any type of inspection or repair/replacement program of neutral connections on a periodic basis (RTr. 14).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging that Penelec failed to provide him with adequate and reasonable service, and requesting compensation for his losses, it is clear that Mr. Kelley is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



At the beginning of the hearing, I informed the parties that, although Mr. Kelley had requested compensation for the damage to his property, the Commission does not have the jurisdiction to grant that request.  I noted that the Commission had the jurisdiction to determine, under the facts of this case, whether Penelec provided Mr. Kelley with adequate, reasonable service.  I explained that if the Commission should find that Penelec did not provide Mr. Kelley with adequate and reasonable service, he would then have the ability to commence a civil action against Penelec to try to recover any monetary damages (Tr. 10-11).  



The hearing was thus limited to evidence pertaining to the service problem experienced by Mr. Kelley the evening of July 13, 2006.  The evidence presented by both Mr. Kelley and Penelec identify the source of Mr. Kelley’s bright and dimming lights was voltage fluctuations caused by a bad neutral connection.  Both parties also agree that the location of the bad neutral connection was in one of Penelec’s transformers.  The parties disagree as to why the neutral connection failed.


According to Mr. Kelley, who viewed the neutral connection in the transformer and who is also an electrician, his neutral was not completely under the lug in the transformer.  It is his opinion that the reason his neutral was not completely under the lug was insufficient space in the transformer to connect his and three other customers (Tr. 17-18).  However, Mr. Kelley also testified that Lineman Hileman had told him that his neutral had “rotted off” (Tr. 17).


According to Penelec’s witnesses, Mr. Kelley’s neutral connection at the transformer, which had been in service since 1986, failed on July 13, 2006, because of corrosion which occurred naturally over time (Tr. 33, 38-40).  Lineman Hileman further testified that there was adequate space in the transformer for Mr. Kelley’s neutral (Tr. 40).


It is my opinion that the evidence presented by Penelec is sufficient to rebut any prima facie case that might have been made by Mr. Kelley.  Further, Mr. Kelley’s testimony that Lineman Hileman had told him that this neutral had rotted off is consistent with the evidence presented by Penelec that the failure of the neutral on July 13, 2006, was caused by corrosion.  Accordingly, it must be concluded that Mr. Kelley has failed to satisfy the burden of proving that anything done or failed to be done by Penelec was the cause of the failure of the neutral connection on July 13, 2006.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this inadequate service complaint proceeding are properly before the Commission.



2.
Mr. Kelley, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Kelley failed to satisfy the burden of proving that Penelec was responsible for the failure of his neutral connection at Penelec’s transformer on July 13, 2006.



4.
The complaint should be dismissed.

ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of Luke Kelley against Pennsylvania Electric Company, at Docket No. C-20066673, is dismissed for the failure to satisfy the burden of proof.

Date:  November 7, 2007



[image: image1.png]bert P. Meehan
Administrative Law Judge
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� 	The pages to the transcript of the hearing on remand are numbered 1 through 18.  To avoid confusion with the transcript of the initial hearing, which pages are numbered 1 through 46, references to the transcript of the hearing on remand will be to “RTr.”
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