before the
pennsylvania public utility commission

Pennsylvania Public Utility Commission

: 

R-00050662
Office of Small Business Advocate


:

R-00050662C0001
Office of Consumer Advocate


: 

R-00050662C0002
Strategic Energy, LLC



:

R-00050662C0003
David J. Romesburg




:

R-00050662C0004

Joan C. Barlow 




:

R-00050662C0005

Daniel R. Stepnick 




:

R-00050662C0006

Nancy & Dale Chambers



:

R-00050662C0007

Edward Schneider 




:

R-00050662C0008

James A. & Linda S. McFadden 


:

R-00050662C0009

Aimee-Marie Dorsten 



:

R-00050662C0010








:

v. :







:

Duquesne Light Company



:

recommended decision
Before

Fred R. Nene

Administrative Law Judge
I.
history of the proceeding
On June 17, 2005, Duquesne Light Company (“Duquesne” or “the Company”) filed with the Commission Supplement No. 28 to Tariff Electric – Pa. P.U.C. No. 23 to become effective on August 16, 2005.  Tariff Supplement No. 28 proposed the addition of Rider No. 7 to the Tariff.  Rider No. 7 imposes a temporary charge on the bill of Duquesne’s default service customers that is designed to recover, on a dollar for dollar basis, the Seams Elimination Charge Adjustment (“SECA Charge”) billed to Duquesne by PJM Interconnection, L.L.C. (“PJM”) under its Open Access Transmission Tariff (“OATT”).

Duquesne proposed the charge as a reconcilable charge under Section 1307(a) of the Public Utility Code, 66 Pa. C.S.A. §1307(a).  As proposed, the charge was to take effect on August 16, 2005.  Duquesne subsequently voluntarily postponed the effective date to August 26, 2005.  
By Order dated August 25, 2005, the Commission approved Supplement No. 28, allowing Rider 7 to take effect the next day.  The Commission’s approval was granted without prejudice to the Complaints which had been filed in the meantime and which were referred to the Office of Administrative Law Judge.

The charge under Rider No. 7 for recovery of SECA Charges from PJM was calculated at $0.001557 per kWh applied to all customers purchasing transmission services from Duquesne.  The SECA Charge under Rider No. 7 was designed to provide for recovery of approximately $11 million plus related gross receipts tax over approximately 16 months which was the period of time for which SECA Charges were assessed on Duquesne by PJM.  Under Rider No. 7, Duquesne would impose SECA Charges on its transmission customers until it recovered the amount of SECA Charges imposed on it by the Federal Energy Regulatory Commission (“FERC”) at which time charges to Duquesne’s transmission customers would cease.

On December 11, 2006, Duquesne ceased to apply SECA Charges under Rider No. 7 because it had recovered approximately the amount of SECA Charges that had been imposed on it under PJM’s OATT. 

Between July 12, 2005 and November 9, 2005, the following Complaints were filed against Supplement No. 28: OSBA (R-00050662C0001); OCA (C0002); Strategic Energy, LLC (C0003); Dave Romesburg (C0004); Joan C. Barlow (C0005); Daniel R. Stepnick (C0006); Nancy and Dale Chambers (C0007); Edward Schneider (C0008); James A. & Linda S. McFadden (C0009); Aimee-Marie Dorsten (C0010); and petitions to intervene were filed by Dominion Retail, Inc. (“Dominion Retail”); Duquesne Industrial Intervenors (“DII”).  The Office of Trial Staff (“OTS”) filed a Notice of Appearance.

Duquesne filed timely answers to all Complaints.

A prehearing conference was held on April 24, 2007 before the undersigned presiding officer.  The parties at C0004 through C0010 did not attend the prehearing conference.  The active parties stated that they were engaged in negotiations and on October 4, 2007, I received a Joint Petition for Settlement of All Issues (“Joint Petition”).  This Joint Petition was also sent by regular mail to all parties of record on October 10, 2007.
On October 19, 2007, I issued an Order allowing all parties to submit comments or objections to the Joint Petition to me in writing no later than November 2, 2007.  I received no response from any party in response to this invitation.  Accordingly, a recommended decision on the Joint Petition is now appropriate, and I am recommending that the Commission grant the Petition and approve the terms and conditions stated therein.

II.
terms and conditions of the settlement
The Joint Petition for Settlement of All Issues (“Settlement Agreement”) is marked as “Attachment A,” is attached hereto and incorporated by reference into this Recommended Decision.  The Settlement Agreement consists of 10 pages and is executed by counsel for Duquesne Light Company, Office of Consumer Advocate, Office of Small Business Advocate, Duquesne Industrial Intervenors, Strategic Energy, LLC, and Dominion Retail, Inc.  The terms and conditions of the Settlement are contained in Paragraphs 27 through 47 of the Settlement Agreement.

The substance of the Settlement is found in paragraphs 27 through 29 which are repeated here in their entirety:

27. Upon the Commission’s approval of this Settlement, Rider No. 7 – SECA Charge to Duquesne’s Tariff Electric – Pa. P.U.C. No. 24 shall be terminated, and no further amounts shall be charged to or refunded to Duquesne’s customers under Rider 7.
28. In recognition that proceedings before the Federal Energy Regulatory Commission (“FERC”) which may affect Duquesne’s liability for Seams Elimination Charge Adjustment charges (“SECA Charges”) under the Open Access Transmission Tariff of PJM Interconnection, Inc. (“PJM”) are not final and that Duquesne may be liable for additional SECA Charges or receive refunds of portions of SECA Charges previously paid by Duquesne, Joint Petitioners, subject to the reservation of rights in Paragraph 29, agree that any such additional payments or refunds of SECA Charges will be recovered from or flowed through to Duquesne’s provider of last resort customers pursuant to the annual reconciliation adjustment of Duquesne’s Transmission Service Charge as set forth in Appendix A to Duquesne’s Tariff Electric – Pa. P.U.C. No. 24 for twelve-month periods commencing on and after June 1, 2008.  Any such additional payments or refunds shall be flowed through to Duquesne’s POLR customers on appropriate and applicable rate schedule on an energy or per kWh basis.

29. Any complaint by the parties to this Settlement concerning such additional recoveries or refunds of SECA Charges will be filed in proceedings before the Commission for consideration of annual reconciliation of Duquesne’s Transmission Service Charges.  Parties may contend in these reconciliation proceedings that any such additional recoveries or refunds of SECA charges should be allocated in a different manner.

III.
discussion
This Settlement resolves all issues in connection with Duquesne’s imposition of an additional charge on retail rates to recover SECA Charges implemented by PJM under its OATT.  The SECA Charges were authorized by FERC.  Duquesne imposed the additional charges on retail rates for a period of sixteen months between August of 2005 and December of 2006.  While Duquesne’s final liability for SECA Charges remains unresolved due to continuing litigation before FERC, the Settlement establishes a process for handling any additional charges or refunds that may result from the ongoing FERC litigation.  The parties all agree that the terms of the Settlement are fair and in the public interest.
Statements in support of the Joint Petition by Duquesne, OCA, OSBA and Dominion Retail are marked Appendices A, B, C and D respectively, and are attached to and incorporated into this Recommended Decision.  These statements, coming as they do from sources with such disparate interests, individually conclude that the Settlement is in the public interest and urge the Commission’s approval.

The SECA Charge considered in this Settlement is still the subject of litigation before the Federal Energy Commission.  It is possible that, when that litigation is completed, there may be additional charges or refunds due to Duquesne’s Provider of Last Resort customers.  The Settlement proposed here anticipates this possibility by selecting to flow through any additional charges or refunds using Duquesne’s Transmission Service Charge (“TSC”), a mechanism established to collect transmission charges from the Company’s customers.  And, as OSBA puts it in its supporting statement:


The TSC was approved as part of Duquesne’s transmission and distribution rate case which followed the entering of the Commission’s Order that placed Rider 7 into effect.  If the TSC had been in effect at the time the SECA Charge was imposed upon Duquesne, the SECA Charge would likely have been flowed through to customers via the TSC.  Therefore, flowing through any future SECA-related charges or refunds via the TSC appears to be a just and reasonable solution to reconcile the final SECA Charge owed by Duquesne to PJM.  (Appendix C, page 3)
The rates at question in this case have been in effect and are now terminated.  Along with all the parties I agree that the provisions of this Settlement provide adequate protection for ensuring that the rates already charged were equivalent to the SECA Charges imposed on Duquesne, and for ensuring that any further charges will be properly addressed.  Likewise, the Settlement provides the means for returning to Duquesne’s customers any refunds of SECA Charges that may yet occur.  The Settlement also allows for any challenges to future SECA Charges to be brought before the Commission in an appropriate manner.
The Settlement is in the public interest because it not only avoids the costs of litigation in this matter, but it provides a means for resolving any possible future issues regarding future recovery or refunds of SECA Charges from PJM within the framework of existing regulatory procedures for investigating Duquesne’s rates.

IV. order
THEREFORE,

IT IS RECOMMENDED;

1. That the Joint Petition for Settlement of All Issues filed at Docket No. R‑00050662 by Duquesne Light Company, Office of Consumer Advocate, Office of Small Business Advocate, Duquesne Industrial Intervenors, Strategic Energy, LLC and Dominion Retail, Inc. is approved without modification.

2. That, upon the Commission’s final order approving this Settlement, Rider No. 7 – SECA Charge to Duquesne Light Company’s Tariff Electric – Pa. P.U.C. No. 24 shall be terminated, and no further amounts shall be charged to or refunded to Duquesne’s customers under Rider 7.

3. That, Duquesne Light Company and all parties to the Joint Petition for Settlement of All Issues in this case shall comply with all of the terms of said approved Joint Petition as though each term and condition had been the subject of an individual ordering paragraph.

4. That, upon the Commission’s final order approving this Settlement, the OSBA complaint at Docket No. R-00050662C0001, the Strategic Energy, LLC complaint at Docket No. R-00050662C0002 and the OCA complaint at Docket No. R-00050662C0003 shall each be deemed withdrawn.

5. That, upon the Commission’s final order approving this Settlement, the Petitions to Intervene filed by Dominion Retail, Inc. and Duquesne Light Intervenors shall be deemed withdrawn.

6. That, upon the Commission’s final order approving this Settlement, the Complaints of David J. Romesburg at Docket No. R-00050662C0004; Joan C. Barlow at Docket No. R-00050662C0005; Daniel R. Stepnick at Docket No. R‑00050662C0006; Nancy & Dale Chambers at Docket No. R-00050662C0007; Edward Schneider at Docket No. R‑00050662C0008; James A & Linda S. McFadden at Docket No. R-00050662C0009; and Aimee-Marie Dorsten at Docket No. R-00050662C0010 are dismissed.
7. That, upon the Commission’s final order approving this Settlement, the inquiry and investigation at Docket Nos. R-00050662 and R-00050662C0001 through C0010 shall be terminated and marked closed.

Dated:  November 13, 2007



_______________________








Fred R. Nene








Administrative Law Judge
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	� 	As explained further below, the final amount of SECA Charges that Duquesne Light will be required to pay to PJM remains subject to change because there remains litigation pending before FERC that may affect Duquesne Light liability for such charges.
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