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I. HISTORY OF THE PROCEEDING



On May 9, 2008, Superior Water Company, Inc. (“Superior” or “Company”) filed Tariff Water - Pa. P.U.C. No. 4 to become effective July 9, 2008, containing proposed changes in rates, rules, and regulations calculated to produce $599,771 (35.0%) in additional annual revenues.  



By Order entered June 30, 2008, the Pennsylvania Public Utility Commission ("Commission") instituted an investigation to determine the lawfulness, justness and reasonableness of the proposed rate increase.  Pursuant to Section 1308(d) of the Public Utility Code, 66 Pa. C.S. § 1308(d), Tariff Water - Pa. P.U.C. No. 4 was suspended by operation of law on July 9, 2008, until February 9, 2009, unless permitted by Commission Order to become effective at an earlier date.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of Superior's existing rates.  The matter was assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of a Recommended Decision.  



In accordance with the Commission's order, the matter was assigned to Administrative Law Judge Cynthia Williams Fordham.  



On June 16, 2008, Donald W. Havas (“Havas” or “Complainant”) filed a formal complaint against the rate increase.  The complaint was docketed as C-2008-2046079.  



The Office of Consumer Advocate (“OCA”) filed a complaint and Public Statement on June 20, 2008.  The complaint was docketed as C-2008-2047837.



Center Point Farm Homeowners’ Association (“Center Point”), through its counsel, filed a complaint with the Commission on June 23, 2008.  The complaint was docketed as C-2008-2053748.



On June 24, 2008, Robert Eckenrod, Esquire, entered a notice of appearance on behalf of the Commission's Office of Trial Staff ("OTS").



Douglass Township, Montgomery County, through its counsel, submitted a petition to intervene and protest to the Commission on July 1, 2008.  On July 7, 2008, counsel for Douglass Township filed a complaint.  The complaint was docketed as C-2008-2054856.



Pursuant to 52 Pa. Code § 5.61(d), no answer is required to complaints docketed with Commission-instituted rate proceedings unless directed by the Commission or the presiding officer.



A Prehearing Order dated July 1, 2008, was sent to the parties relating to the prehearing conference.  



On July 7, 2008, Superior filed Water Tariff Supplement No. 1 to Tariff Water - Pa. P.U.C. No. 4 to suspend the tariff until February 9, 2009.



Counsel for Superior, OTS, OCA, Center Point and Douglass Township submitted prehearing memoranda.



The prehearing conference was held on July 10, 2008.  The following parties participated:  Louise A. Knight, Esquire, represented Superior; Robert V. Eckenrod, Esquire, Prosecutor, represented OTS; Christine Maloni Hoover, Esquire, Senior Assistant Consumer Advocate, represented OCA; and Barry A. Naum, Esquire, represented the Center Point Farm Homeowners’ Association; Lawrence Sager, Esquire, represented Douglass Township; and Donald W. Havas.  During the prehearing conference, the schedule for filing testimony, holding hearings and filing briefs was established.



One hundred nineteen (119) additional formal complaints were filed to oppose the rate increase.  The majority of the complaints were from residents of Center Point Farm.  A total of one hundred twenty-three (123) complaints were filed.



On July 15, 2008, Superior, through its counsel, filed the direct testimony of Michael Gambone (Superior Statement No. 1) and the direct testimony of Dennis M. Kalbarczyk (Superior Statement No. 2).



By Order #2, dated July 21, 2008, the presiding officer consolidated three (3) complaints with the base rate case, stated the schedule for filing testimony and briefs and included the changes to the discovery rules. 



On July 29, 2008, Douglass Township, through its counsel, filed an application to subpoena Ragesh Patel from the Department of Environmental Protection.  In addition, an application was submitted to extend the time for filing the direct testimony of Mr. Patel.



On July 31, 2008, Superior, through its counsel, filed a response and objection to the application for the issuance of a subpoena and to extend time for presenting direct testimony.



By Order #3, dated August 5, 2008, the presiding officer consolidated ninety-one (91) complaints, included the schedule and explained the difference between full participants and limited participants. 



By Order #4, dated August 12, 2008, the presiding officer approved Douglass Township’s subpoena, denied the request for an extension of time to file testimony, consolidated seventeen (17) complaints, included the schedule and explained the difference between full participants and limited participants. 



Unless otherwise noted the following parties submitted the following testimony on August 19, 2008:

· Center Point Farm Homeowners’ Association, through its counsel, submitted the direct testimony of Robert D. Ambrose, P. E. (Center Point Statement No. 1 with exhibits); and the direct testimony of C. Dale McClain, Esquire, President of the Pennsylvania Bar Association, homeowner in the Center Point Farm community and member of the Board of the Center Point Farm Homeowners’ Association (Center Point Statement No. 2);

· OCA, through its counsel, submitted the direct testimony of Dr. J. Randall Woolridge (OCA Statement No. 1 with schedules); and the direct testimony of Marilyn J. Kraus, C.P.A.  (OCA Statement No. 2 with exhibits);

· OTS, through its counsel, filed the direct testimony of Amanda Gordon (OTS Statement No. 1 with OTS Exhibit No. 1); the direct testimony of Janet Markovich (OTS Statement No. 2 with OTS Exhibit No. 2); and the direct testimony of Gary L. Yocca (OTS Statement No. 3 with OTS Exhibit No. 3); 

· Douglass Township, through its counsel, filed the direct testimony of Peter J. Hiryak, Manager of Douglass Township, on August 15, 2008; and the direct testimony of Ragesh Patel; and

· OTS, through its counsel, filed OTS Statement No. 2-S the Supplemental Direct Testimony of Janet Markovich on August 27, 2008. 



By Order #5, dated September 4, 2008, the status of Complainant Donald W. Havas, C-2008-2046079, was changed to inactive/limited in accordance with his request and twelve (12) complaints were consolidated with the base rate case.



The following testimony was submitted on September 9, 2008.  Superior, through its counsel, submitted the rebuttal testimony and exhibit of Michael Gambone (Superior Statement No. 1-R); the rebuttal testimony and exhibit of Dennis M. Kalbarczyk (Superior Statement No. 2-R); the rebuttal testimony of Richard Utley (Superior Statement No. 3-R); and the rebuttal testimony of David Rinehart (Superior Statement No. 4-R).  OCA, through its counsel, submitted the rebuttal testimony of Marilyn J. Kraus (OCA Statement No. 2R); and OTS, through its counsel, filed the rebuttal testimony of Gary L. Yocca (OTS Statement No. 3R with exhibit). 



The following testimony was submitted on September 17, 2008.  OCA, through its counsel, submitted the Surrebuttal testimony of Dr. J. Randall Woolridge (OCA Statement No. 1S with schedules); and the surrebuttal testimony and exhibit of Marilyn J. Kraus (OCA Statement No. 2S).  OTS, through its counsel, submitted the surrebuttal testimony of Amanda Gordon (OTS Statement No. 1-SR with exhibit); the surrebuttal testimony of Janet Markovich (OTS Statement No. 2-SR with exhibit); and the surrebuttal testimony of Gary L. Yocca (OTS Statement No. 3SR).  Center Point, through its counsel, submitted the surrebuttal testimony of Robert D. Ambrose (Center Point Statement No. 1-S); and the surrebuttal testimony of C. Dale McClain (Center Point Statement No. 2-S).



The parties engaged in extensive formal and informal discovery.  On September 26, 2008, Superior, OCA and OTS notified the presiding officer that they had reached a settlement regarding the revenue requirement.  On September 30, 2008, they indicated that they had reached a settlement on rate structure. 



In light of the settlement, the hearings scheduled for October 1, 2, and 3, 2008, were cancelled.



On October 14, 2008, Richard A. Kanaskie, Esquire, filed a Notice of Appearance on behalf of OTS.



The Joint Petition for Approval of Settlement of Superior Water Company’s Base Rate Case (“Joint Petition”) was filed on October 14, 2008.  The Company, OTS and OCA signed the Joint Petition.  In the Joint Petition it was noted that Douglass Township withdrew its testimony.  The issues raised by Center Point were not resolved.  Center Point requested that Superior submit a separate tariff rate for Center Point based on the cost of providing service to Center Point.  In addition, Center Point recommended that Superior reduce the monthly rate for the 1-inch private fire sprinklers.  The parties indicated that the outstanding issues would be addressed in the briefs.



In addition, Superior filed the following on October 14, 2008:  Stipulation on Receipt into Evidence of Exhibits and Witness Statements (signed by counsel for the active parties); a List of Stipulated Materials; and the Stipulation Between Superior Water Company and Douglass Township, Montgomery County Re: Water Service to Rhoades Avenue Pollution Area. 



By Order #6, dated October 17, 2008, the hearings scheduled for October 1, 2, and 3, 2008 were cancelled and the Settlement was distributed.  At the request of one of the parties, the deadline for filing main briefs was changed to October 28, 2008.  In addition, the parties who had not agreed to the Settlement were instructed to review the Settlement and, within ten days of receiving the Settlement, send the presiding officer either:  a signature page; a letter stating that they did not want to sign the Settlement, but would not actively oppose it; or send correspondence objecting to or commenting on the Settlement.  Residents of Center Point were given the additional option of sending a letter to the presiding officer stating that they agreed with Center Point’s position.  Douglass Township’s Solicitor was instructed to send correspondence or a statement indicating that the Township was withdrawing its testimony.



On October 17, 2008, Superior filed an Update to the Settlement.  It was noted that the Appendix A options were inadvertently reversed.



By correspondence dated October 21, 2008, Douglass Township withdrew its testimony and indicated that the issues in the complaint, docketed at C-2008-2054856, were resolved by the Settlement Agreement.



Superior, OCA and Center Point filed main briefs on October 28, 2008.



Four Complainants responded to Settlement.  Donald W. Havas, C-2008-2046079, and Lawrence Miller, C-2008-2054048, joined the Settlement.  Benjamin and Anna Del Tito, C-2008-2054062, and Rhonda G. Grallnick, R.N., C-2008-2057035, residents of Center Point Farm, objected to the Settlement. 



On November 6, 2008, Superior and OCA filed reply briefs.



On Friday, November 7, 2008, counsel for Center Point notified the presiding officer and counsel for the active parties that they made an error when putting the deadline for the reply briefs on their calendar.  



Counsel for Center Point was instructed to submit the reply brief and a motion to the presiding officer and counsel for the active parties by noon on Monday, November 10, 2008.



By noon on November 10, 2008, counsel for Center Point submitted a Motion to Accept the Reply Brief Out Of Time and the reply brief electronically.



On November 12, 2008, counsel for Superior, OCA and OTS stated that they would not be filing a response to the Motion. 



By Order dated November 14, 2008, the Motion to Accept the Reply Brief Out Of Time was granted and the reply brief filed by Center Point on November 10, 2008, was accepted.



The record consists of a 36 page transcript of the July 10, 2008 prehearing conference, a 79 page transcript of the August 11, 2008 public input hearings, Superior’s filing, the Joint Petition with Appendices A-F, the Statements and exhibits of Superior, OCA, OTS and Center Point included in the List of Stipulated Materials, the Douglass Township/Superior Joint Stipulation; the signature pages for Donald W. Havas, C-2008-2046079, and Lawrence Miller, C-2008-2054048; the objections submitted by Benjamin and Anna Del Tito, C-2008-2054062, and Rhonda G. Grallnick, C-2008-2057035; and the main and reply briefs of Superior, OCA and Center Point.

II. PUBLIC INPUT HEARINGS



Two public input hearings were held in Boyertown, PA on August 11, 2008.  Five (5) witnesses testified on the record during the afternoon public input hearing
 and eight (8) witnesses testified on the record during the evening hearing.  Thomas Rutter, of Gilbertsville, PA, testified that he lives in one of the older developments.  He suggested that Superior charge all of the people they are adding to the system a fee instead of raising the prices for the current customers (Tr. 19).  If that is not possible, Mr. Rutter proposed that the municipal authority or the water authority in the municipality take over the water system (Tr. 19).  He said that he cannot drill his own well because he does not have the water rights to his house (Tr. 19).  Joseph DeCarlo, of Gilbertsville, PA, said that he wants to install his own well so that he would not have to pay the high water rates (Tr. 21).  Carl Specht, of Pottstown, PA, testified that he used well water between 1972 and August 2007 (Tr. 22, 25).  He became a customer of Superior after the Township Commissioners passed an ordinance requiring property owners to be connected to the public water system to sell their property.  Currently, residents are not allowed to drill wells without a permit from Montgomery County (Tr. 23).  Mr. Specht objected to paying for water contaminated with arsenic (Tr. 22, 23).  Jack Layne, the Upper Pottsgrove Township Manager, testified that he was speaking on behalf of the Upper Pottsgrove Township Commissioners (Tr. 27).  Mr. Layne said that the residents of Upper Pottsgrove Township were not paying for public water previously.  People with wells with TCE contamination were provided public water at no cost to them beginning in 2006 (Tr. 28).  He said that the residents went from not paying for water to a request for a 35 percent increase in the current rates (Tr. 28).  He asked Superior to minimize the increase, if possible (Tr. 29).  Thomas Heaton, of Lansdale, PA, a board member of the Center Point Farm Homeowners’ Association and vice president of the association’s board of directors, testified on his own behalf (Tr. 30).  He filed a complaint against the rate increase which was docketed as C-2008-2054079.  He objected strenuously to the water rate increase for the following reasons:  Superior’s rates are higher than the other water providers in his area, the wells that produce the water for Superior are on his property; and neither the quality of the water nor the service provided by Superior has improved (Tr. 31, 32).  In fact, Mr. Heaton said that there were trace amounts of arsenic in the water (Tr. 32).  Superior currently has an arsenic reduction system in place.  He testified that he and about thirty percent (30%) of his neighbors are retired and on fixed incomes.  Therefore, he stated that rate increase is not justified (Tr. 33, 34). 



During the evening session the following testified.  Representative Jay R. Moyer, the State Representative for the 78th Legislative District in Montgomery County, testified that Superior has one hundred seventy-five (175) customers in his district.  He said that the residents of Worcester Township are facing a difficult financial period (Tr. 46).  He is troubled that Superior is seeking to increase the rates for residents of Center Point Farm which is the only area of Worcester Township serviced by Superior (Tr. 47).  Phyllis O’Connor, of Lansdale, PA, a board member of the homeowners’ association and Secretary of the board, testified on behalf of herself (Tr. 49).  She and her husband filed a complaint against the rate increase which was docketed as C-2008-2057036.  She said that she does not know how Superior can justify the increase when there are two (2) water companies in the area with rates lower than Superior’s current rates.  On two occasions when the Superior Water system failed, North Penn turned on the valve and she had water without any interruption of service.  She said that Superior takes the water from wells on the property of Center Point Farm, treats the water and sells it back to them.  She mentioned the arsenic in the water (Tr. 50, 51).  The other water entities that she referred to in her testimony are water authorities (Tr. 52).  Mrs. O’Connor said that the water was highly chlorinated and had a horrible, sour taste (Tr. 50-52).  John Lynch, of Lansdale, PA, a board member of the homeowners’ association, testified on behalf of himself and his wife (Tr. 53, 54, 60).  He filed a complaint against the rate increase which was docketed as C-2008-2054085.  He and his family moved to their home in 1999.  One week later they received a letter from Superior stating that effective July 1, 1999, the water rates would be increased by seventy three percent (73%) (Tr. 55).  Mr. Lynch said that Superior is not competitive with other water companies.  Although Superior does not provide fire service monthly or annually, there is a monthly charge to the customer.  Mr. Lynch stated that the proposed price increase is very unfair to people on fixed incomes (Tr. 58).  He asked the Commission to grant a competent water authority to service his area or require Superior Water to provide service on a competitive basis (Tr. 59).  


Robert Kent of Boyertown, PA, testified that this is an exorbitant rate increase (Tr. 61).  He asked the Commission to deny the increase unless there is documented proof that the rate increase is justified (Tr. 62).  Joyce Webber, of Gilbertsville, PA, testified that she and her husband live in the Community of Colonial Ridge in Northampton Township (Tr. 64).  They thought they were fortunate to have a ground water system.  Since they only use the water from Superior’s system twice a week, she does not understand why her July water bill was $213.45 (Tr. 64).  Dano M. Gambone, of Gilbertsville, PA, testified that he is not satisfied with the quality of the service (Tr. 68).  He said that the water is excessively hard and it does not have fluoride in it (Tr. 68).  He lives in Cobblestone Crossing (Tr. 69).  He and his family use bottled water for drinking (Tr. 70).  Keith Reynolds, of Gilbertsville, PA, said that he installed three water softeners in the development.  He stated that Superior’s customers are spending between $400.00 and $600.00 on water softeners (Tr. 71).  He also pays for supplemental fluoride (Tr. 72).  Elaine Becker, of Gilbertsville, PA, testified that her home is not part of a development (Tr. 75).  She said that she installed a water softener so that the hard water would not damage her new hot water heater and hot water faucet (Tr. 75, 76). 

III. DISCUSSION
A. Description and Terms of the Joint Settlement Stipulation


The Joint Petition is a thirteen (13)-page document signed by Superior, OTS and the OCA (“the Settlement Parties”).  The Joint Petition is attached to this decision as Exhibit “A”.  The Joint Petition includes Appendices A-F.  Appendix A contains the proposed Tariff Supplements, Supplement No.__ to Tariff Water - Pa. P.U.C. No. 4 Settlement Option “A” (without COO) and Supplement No.__ to Tariff Water - Pa. P.U.C. No. 4 Settlement Option “B” (with COO).  Appendix B contains Phase 1 Proof of Revenue Requirement Rates and Current Tariff Rates vs. as Filed and Settlement Proposed Tariff Rates.  Appendix C is the Statement of Superior Water Company in Support of the Joint Petition for Approval of Settlement of Superior Water Company’s Base Rate Case Between and Among Superior Water Company, Office of Trial Staff, and Office of Consumer Advocate.  Appendix D is the Statement of Office of Trial Staff in Support of the Settlement.  Appendix E is the Statement of the Office Consumer Advocate in Support of Joint Petition for Settlement.  Appendix F is a list of the Complainants in this case.  The Stipulation between Superior Water Company and Douglass Township, Montgomery County, Re: Water Service to Rhoades Avenue Pollution Area is attached as Exhibit B.  The Stipulation on Receipt Into Evidence of Exhibits and Witness Statements, List of Stipulated Materials and Center Point Cross Exhibit No. 1 are attached as Exhibit C.  Two Complainants, Donald Havas and Lawrence Miller signed the Joint Petition (The signature pages are attached as Exhibit D).  Two Complainants, Benjamin and Anna Del Tito, C-2008-2054062, and Rhonda G. Grallnick, R.N., C-2008-2057035, objected to the Joint Petition (The objections are attached as Exhibit E).


The essential terms of the Joint Settlement Stipulation which are set forth in paragraphs 18-20 are as follows:

18.
The parties agree to settle and resolve the issues in their complaints, prehearing memoranda and testimony as follows:



a.
Superior will receive a stipulated increase in annual revenues of $392,500, without specific identification of adjustments, in lieu of Superior’s original base rate increase request for $599,771
, unless Superior provides proof, by way of an affidavit executed by a corporate officer, that it has hired a chief operating officer (“COO”) on or before December 15, 2008.  If Superior provides such proof, then the stipulated increase shall be $522,500 in annual revenues.  The compliance tariff attached to this Settlement Agreements as Appendix A contains tariff pages that reflect both alternatives, with one being identified as “Settlement Option A (without COO)” and the second being identified as “Settlement Option B (with COO)”.  The appropriate compliance page at the time of the Commission decision in this proceeding will be based on Superior’s compliance with the condition set forth above.



b.
The revenue requirement increases for both options will be allocated to rates classes as set forth on schedules attached as Appendix B.  Under this Settlement Agreement, the monthly residential and commercial customer charge rates will increase by 40% and the volumetric rate will increase by 28%.  The monthly fire protection rates for private 1” sprinkler service will increase by 33.7% with the remainder of sprinkler and hydrant services to increase by approximately 34.7%.  Finally, public fire protection rates will increase by only 25%.  By way of example, the 5/8” and ¾” customer charge will increase from $10.00 per month to $14.00 per month, rather than $15.00 per month.  The Company’s current volumetric rate of $6.2280 per 1,000 gallons will increase to $7.9729 per 1,000 gallons, rather than the $8.15 per 1,000-gallon rate contained in the initial rate filing. 



c.
Except as otherwise provided herein, the proposed tariff changes originally submitted in Superior Tariff Water-Pa. P.U.C. No 4 will be approved as submitted without further modification.



d.
Superior agrees that it will not file another general base rate case until no less than twelve months from the date the Commission adopts a final order in this proceeding.



e.
While all active Parties have either agreed to or (concurred in/are not opposing) the annual revenue requirement, the Parties understand that the rate structure may vary from that agreed to in this Settlement Agreement, depending on the ALJ’s and Commission’s determination as to the Center Point issue.  That contingency is addressed in ¶20, below.

REASONS IN SUPPORT OF SETTLEMENT

19.
Commission policy promotes settlements.  See 52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and, at the same time, conserve precious administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  See Id. § 69.401.  In order to accept a settlement, the Commission must first determine that the proposed terms and conditions are in the public interest.  Pa Public Utility Commission v. York Water Company, Docket No. R-00049165, (Order entered October 4, 2004); Pa Public Utility Commission v. C.S. Water and Sewer Association, 74 Pa. PUC 767 (1991).  The instant settlement is in the public interest for the following reasons: 



a.
Approval of the Settlement will lessen the time and expenses that the Parties, and the Commission, must expend on the proceedings.



b.
The stipulated revenue requirement is a compromise based on the Parties’ thorough review of the filing, the testimony, and responses to discovery.  The stipulated revenue increase, even at full staffing levels, is 65.7% of the total increase supported by the filing.



c.
Despite the Settlement, rates will not become effective until at or near the end of the suspension period, which is February 9, 2009.



d.
Superior will not be permitted to file another base rate case until at least twelve (12) months from the date the Commission adopts a final action in this proceeding. 

CONDITIONS OF SETTLEMENT

20.
The Settlement is subject to the following conditions:



a.
The Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission modifies the Settlement as to revenue requirement, then any Party may elect to withdraw from this Settlement and may proceed with litigation as to revenue requirement and, in such event, the entire Settlement shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all Parties within five (5) business days after the entry of an Order modifying the Settlement.  If the Commission modifies the rate structure set forth in the Settlement Agreement, then the Settlement Agreement is immediately voided as to the rate structure issue, but is binding in all other respects.



b.
This Settlement is proposed by the Parties to settle all issues in the instant proceeding.  If the Commission does not approve the Settlement and the proceedings continue to evidentiary hearings on issues other than the Center Point rate issues which are being litigated regardless of the Settlement, the Parties reserve their respective rights to present testimony and to conduct full cross-examination, briefing and argument.  The Stipulation is made without any admission against, or prejudice to, any positions which any Party may adopt in the event of any subsequent litigation of these proceedings, or in any other proceeding.  



c.
The Parties acknowledge that this Settlement reflects a compromise of competing positions and does not necessarily reflect any party’s position with respect to any issues raised in this proceeding.  The Parties agree that this Settlement shall not constitute or be cited as precedent in any other proceeding, except to the extent required to implement this Settlement.



d.
If the ALJ adopts this Settlement without modification in her Recommended Decision, the Parties waive their rights to file exceptions but may file Replies to Exceptions filed by Center Point as to the issues identified herein (i.e., the creation of a separate rate for the Center Point Farm development/system and the level of private fire protection rates).  

B. Burden of Proof 



Pursuant to Section 1301 of the Public Utility Code, 66 Pa. C. S. § 1301, rates are to be just and reasonable.  That section reads in relevant part:

§ 1301. Rates to be just and reasonable

Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.  Only public utility service being furnished or rendered by a municipal corporation or by the operating agencies of any municipal corporation, beyond its corporate limits, shall be subject to regulation and control by the commission as to rates, with the same force, and in like manner, as if such service were rendered by a public utility.



The burden of proof to establish the justness and reasonableness of every element of the utility's rate increase rests solely upon the public utility in all proceedings under Section 1308, 66 Pa. C.S. § 1308(d), of the Public Utility Code.  The standard to be met by the public utility is set forth in Section 315(a) of the Public Utility Code, 66 Pa. C.S. § 315(a), which reads as follows:

Reasonableness of rates.  In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.

66 Pa. C.S. § 315(a).



When the proceeding involves a public utility’s proposed rate, the burden of proving that the rate is just and reasonable is on the utility.  The Commonwealth Court in reviewing Section 315(a), 66 Pa. C. S. § 315(a), interpreted the utility's burden of proof in rate proceedings as follows:

Section 315(a) of the Public Utility Code, 66 Pa. C.S. § 315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the public utility.  It is well established that the evidence adduced by a utility to meet this burden must be substantial.

Lower Frederick Twp. v. Pennsylvania Public Utility Commission, 48 Pa. Commonwealth Ct. 222, 226-227, 409 A.2d 505, 507 (1980).  See also, Brockway Glass v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  In rate proceedings, it is well established that the burden of proof does not shift to the parties challenging a rate increase.  Pennsylvania Public Utility Commission v. Aqua Pennsylvania, Inc., 236 PUR 4th 218 (2004), 2004 Pa PUC LEXIS 39.  The utility’s burden of establishing the justness and reasonableness of every component of its rate request is an affirmative one.  The burden remains with the public utility throughout the rate proceeding. 



In a rate case, although the burden of going forward or the burden of persuasion may shift, the burden of proof does not shift to an intervenor challenging a requested rate increase.  Nevertheless, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party does bear the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  See, e.g. Pennsylvania Public Utility Commission v. PECO Energy Company, Docket No. R-891364 at 42 and 53-54 (Order entered May 16, 1990); Pennsylvania Public Utility Commission v. Breezewood Telephone Company, Docket No. R-901666, (Order entered January 31, 1991) 1991 Pa. PUC LEXIS 45 [*10], Pennsylvania Public Utility Commission v. City of Bethlehem, Docket No. R-00072492 (Order entered May 27, 2008) at 9.


Therefore, the burden of proof is on Superior to prove the reasonableness of the proposed rates.  Although the burden of proof rests on Superior, the burden of going forward or the burden of persuasion can shift.  Thus, Superior and the OCA argue that with respect to Center Point’s recommendations, Center Point has the burden of going forward to demonstrate that its recommendations are reasonable.  Superior and the OCA submit that Center Point has failed to demonstrate that a separate tariff should be established for Center Point or that the residents of Center Point class should not receive a base rate increase (Superior Main Brief (“MB”) at 23-26; Superior Reply Brief (“RB”) at 16; OCA MB at 6, 13; OCA RB at 2).  Superior and the OCA contend that Center Point’s recommendations and its supporting arguments are legally unsound and unsupported by the evidence in the record (Superior MB at 9, 10. 22, 23; Superior RB at 6, 16; OCA MB at 12, 13; OCA RB at 2-5).



Once the utility makes a prima facie case, the burden of going forward can shift.  In this case, Center Point must sustain the burden of going forward since it proposed a rate design that differs from the rate design proposed by Superior.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a).

C. Statements in Support of Joint Petition


Superior, OTS and OCA agree that the Joint Petition is in the public interest and should be approved (Superior Statement in Support at 2, 3, 5; OTS Statement in Support at 4, 9; OCA Statement in Support at 1, 4).  



Under the Company’s original tariff proposal, the rates for the monthly residential and commercial customer charge would have increased by 50% and the volumetric rate would have increased by 30.86%.  The proposed monthly fire protection rates for private sprinkler and hydrant services would have increased by 40% and public fire protection rates would have increased by 32%.  Tariff No. 4 contains administrative changes (Joint Petition at 2).  In addition, Tariff No. 4 provides for a Distribution System Improvement Charge (“DSIC”) surcharge rate.  In accordance with the Public Utility Code and the Commission regulations, the DSIC surcharge rate at the time of the base rate change is set to zero.  Any subsequent rate change may not exceed 5% of the utility’s operating revenues unless the Commission permits the change to exceed 5% (Joint Petition at 2).  It is well established that the DSIC is in the public interest and is viewed as a “best practice” by the water industry and regulators (Superior Statement in Support at 4).



Pursuant to Tariff No. 4, Superior can charge developer advances for company service lines.  The advances will not be refunded until bona fide customers connect to Superior’s system (Superior Statement in Support at 4).  Therefore, Superior will not be required to invest in facilities until the facilities produce revenue.  



Superior and Douglass Township reached a stipulation concerning the Township’s complaint about Superior’s objection to extending service to a groundwater polluted area known as Rhoads Avenue.  Consequently, Douglas Township withdrew its testimony (Joint Petition at ¶16).  



The OTS indicated that it is incumbent upon the OTS to ensure that the public interest is served (OTS Statement in Support at 5).  OTS concluded that this Joint Petition is in the public interest (OTS Statement in Support at 9).

1. Revenue Requirement 



The stipulated revenue requirement is a compromise based on the Parties’ thorough review of the filing, the testimony, and responses to discovery.  The stipulated revenue increase, even at full staffing levels, is 65.7% of the total increase supported by the filing (Joint Petition ¶19b).



After discovery and discussions with the other parties, Superior agreed to limit its annual base revenue increase request to $392,500, or 23%, unless it hires a chief operating officer by December 15, 2008.  If the chief operating officer is hired by the deadline, the increase will be $522,500, or 30.62% (Joint Petition ¶18a; Superior Statement in Support at 2; OTS Statement in Support at 2, 7; OCA Statement in Support at 2).  A typical residential customer with a current bill of $41.14 will have a monthly bill of $50.71 if the chief operating officer is not hired and a monthly bill of $53.86 if the chief operating officer is hired.  Under the original proposal the monthly bill would have been $55.75 a month (OCA Statement in Support at 3).  



Under the Settlement, the monthly residential and commercial customer charge will increase from $10.00 per month to $14.00 per month, rather than $15.00 per month as initially proposed.  This is a 40% increase.  OTS submits that the proposed customer charge is less than what the Company might have obtained if this proceeding had been fully litigated.  In addition, it is an accurate recovery of the costs allocated to a fixed customer charge (OTS Statement in Support at 7).  



Under the Settlement, the monthly residential and commercial volumetric rate will increase by 28%.  The monthly fire protection rates for private 1-inch sprinkler service will increase by 33.7% with the remainder of sprinkler and hydrant services to increase by approximately 34.7%.  Finally, public fire protection rates will increase by 25%.  



Since the Settlement is “black box” in nature, specific dollar amounts have not been attributed to specific components of the rate increase request (Superior Statement in Support at 2).  Superior’s operations, expenses, and used and useful facilities have changed significantly since its last rate case in 1999 (Superior Statement in Support at 3).  Superior has installed approximately $1 million in arsenic treatment equipment (Superior Statement in Support at 3).  



The revenue requirement increases for both options will be allocated to rates classes as set forth on schedules attached as Appendix B (OTS Statement in Support at 7).  



The Settlement of the overall annual revenue increase is in the public interest because it is probably comparable to the amount that the Company would have received if the proceeding were fully litigated.  Requiring Superior to provide evidence that that chief operating officer has been hired before adding the $130,000.00 insures that Superior will use the requested increase for the intended purposes (OTS Statement in Support at 7).  


Superior stated that the Commission should note that all active parties either agreed to or concurred in the level of annual revenue increase (Superior Statement in Support at 4; OTS Statement in Support at 4).  

2. Stay-out Provision 



Superior has agreed to wait until at least twelve months after the date of the final Order in this matter to file another rate case (Joint Petition ¶19d, Superior Statement in Support at 3).  This assures that Superior’s customers will not experience another rate increase for at least a year after the Commission’s Order in this matter (OCA Statement in Support at 3).  OTS maintains that the stay out provision is in the public interest because it provides rate stability that may not have been proposed if the case had been fully litigated (OTS Statement in Support at 7, 8).  

3. Effective Date of the Rate Increase



Even though a settlement was reached, since the parties filed briefs, the rates will not increase early.  The increase will probably become effective around the end of the suspension period, which is February 9, 2009 (Joint Petition ¶19c).

4. Litigation Process Was Streamlined 



Although full litigation was not avoided, the Settlement Parties saved time and resources by not having to attend a hearing, cross-examine witnesses and brief all of the issues.  The reduction in rate case expenses and the conservation of resources benefits the parties, the Commission and the ratepayers (Joint Petition ¶19a; Superior Statement in Support at 4; OTS Statement in Support at 8; OCA Statement in Support at 3).  

D. Rate Structure


1. Center Point’s Request for a Separate Tariff



Center Point requests that the Commission approve a separate rate structure for Center Point and its residents based on the unique characteristics of the Center Point Community and Superior’s cost to serve these customers (Center Point MB at 2; Center Point RB at 12). 



Center Point states that it is served exclusively by facilities that are located in the Center Point service area and that none of the costs for serving that community are shared by the main system (Center Point MB at 3).  Center Point avers that it is surrounded by and interconnected with the North Penn Water Authority (“North Penn” or the “Authority”) service territory and is able to receive rates from North Penn that are substantially lower than Superior’s rates (Center Point MB at 3). 



Center Point argues that Superior’s current and proposed rates are unjust, unreasonable, and unduly discriminatory in violation of the Commission’s regulations and precedent (Center Point MB at 3; Center Point RB at 12).



The Center Point community consists of 173 townhomes in 31 buildings located on Skippack Pike in Montgomery County, Pennsylvania (Center Point MB at 6, Center Point Statement No. 2 at 2).  Gambone Development Company (“Gambone”) constructed the first town home and sold it to a Center Point Association member in 1996.  Id.  The Association is a non-profit corporation with representative members from each of the 173 homes in the development.  The Association operates a fitness center and two lawn sprinkler systems for the benefit of its customers.  Id. 



Center Point stated that Gambone also constructed the facilities that are currently used to supply water to the Association.  This includes the distribution pipes, pumping stations and a storage tank.  Gambone transferred these facilities to Superior.  Center Point avers that the actual ownership of these facilities and the transfer from Gambone to Superior has been a long running dispute that is the subject of a suit in the Court of Common Pleas of Montgomery County (Center Point MB at 6, Center Point Statement No. 2 at 4).  Center Point argues that the existence of this dispute supports their argument that Center Point should have a separate rate under Superior’s tariff because Center Point asserts that if the Association prevails, it intends to be served by North Penn (Center Point MB at 6).  



Center Point stipulated, and Superior agreed, that the issues pertaining to the authenticity of documents presented by Superior to demonstrate Superior’s ownership of the facilities used to serve Center Point have not been resolved by this proceeding.  This is acknowledged on page 7 of the settlement at note 7 (Center Point MB at 2).  



Center Point contends that it costs less to serve Center Point customers than the rest of Superior’s customers.  Consequently, if Center Point customers pay the same rate, they will be subsidizing the other customers (Center Point MB at 7, Center Point Statement No. 1 at 3-12).  Center Point argues that Superior has not presented a cost of service study for service to the Center Point service area to justify an increase in the rates for these customers.  In addition, Center Point states that the evidence demonstrates that the current rates charged to Center Point and its residents are unjust, unreasonable, and unduly discriminatory.  Center Point concludes that the Commission should order Superior to implement a separate rate structure for the independent and “potentially autonomous” Center Point system (Center Point MB at 7).  Since the system that services Center Point is separate and distinct from the rest of Superior’s system, the separate rate structure would ensure that Center Point would not subsidize the cost of service and the cost of the improvements for the rest of Superior’s system (Center Point MB at 7).


Center Point suggests that the separate tariff be implemented gradually.  The first step would be to maintain the current customer and volumetric charges for customers in Center Point instead of increasing the costs as proposed by Superior in this proceeding (Center Point MB at 7, Center Point Statement No. 1 at 12).



In its main brief, Center Point stated the following:


Center Point specifically examined the costs identified by Superior for the facilities located in the Center Point territory and used exclusively for providing service to the Association and its members.  See Id. at 10 and Exhibit RDA-2.  These facilities include the well, pumping station, pumps, storage tank, mains, services, hydrants and other facilities used to provide this exclusive service.  See Id.  A calculation of the Annual Depreciation of these facilities, Operating Expenses, Taxes and Return indicates that the annual Pro Forma cost to Superior of providing service to Center Point is $84,034.  See Id at 8.  At Superior’s existing rates, Center Point contributes annual revenues of $97,117 in comparison with this cost to serve.  See Id at 11.  At Superior’s proposed rates based on its original request, the revenues were $133,789.  See Id at Exhibit RDA-3.  Although the reduction to the rate increase negotiated in the settlement may slightly reduce the disparity between the rates paid by the Center Point customers (if a separate rate schedule is not approved) and the cost to serve this Center Point customers, clearly, it will remain well in excess of cost, resulting in unjust, unreasonable and unduly discriminatory rates for the Center Point customers. 

(Center Point MB at 8).



Robert D. Ambrose
, a witness for Center Point, submits that Center Point is subsidizing other ratepayers because he calculated the annual Pro Forma cost to water service for the Center Point service area as $84,034 while Superior receives $97,117 from Center Point under Superior’s existing rates.  Thus, Mr. Ambrose concluded that Center Point customers pay 16 percent more than it costs Superior to provide their water service (Center Point MB at 16, Center Point Statement No. 1 at 5, 7, 11, Exhibit RDA-2).  He stated that with the rate increase, the cost differential would be 59.2 percent. Id.


Center Point quotes section 1304 of the Public Utility Code, 66 Pa. C. S. § 1304, which states in pertinent part, “No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service. …This section does not prohibit the establishment of reasonable zone or group systems, or classifications of rates...”  See also 66 Pa. C. S. § 1502 (Center Point MB at 8, 9).



Center Point states that Superior has entered into an agreement with North Penn for the Authority to provide emergency water service to Center Point (Center Point MB at 10, Center Point Statement No. 2 at 3).  Center Point suggests that it is more logical for Center Point to be served by North Penn because it is surrounded by the Authority’s service territory, it is interconnected with the Authority, and it has received high quality service from the Authority (Center Point MB at 11; Center Point Statement No. 2 at 3).  Center Point submits that it has sought to have its service area transferred to the Authority (Center Point MB at 11, Center Point Statement No. 2 at 3-6; Center Point Statement 2S at 4).



Superior stated that the testimony filed by Superior, OTS and OCA opposed Center Point’s position in favor of single tariff pricing (Superior MB at 5).  Dennis M. Kalbarczyk, principal of Utility Rate Resources, testified on behalf of Superior (Superior MB at 5; Superior Statements No. 2 and 2-R).  He did not perform a Cost of Service Study because that study is required under Commission regulations only if the requested revenue increase is more than $1 million (Superior MB at 7).  To support Superior’s rate design he prepared a water rate study on a going forward basis to determine whether the level of revenues under current rates were sufficient to support Superior’s ongoing level of operations.  The results of that study, along with supporting data, were submitted as part of the Company’s base rate case filing, and accompanied his direct testimony.  The results were marked and admitted as Superior Exhibit No. 1 (Superior MB at 7; Superior Statement No. 2 at 3).  Mr. Kalbarczyk prepared an appropriate rate design to support the full revenue increase of $800,571 and the moderated revenue increase of $599,771 (Superior MB at 7; Superior Statement No. 2 at 6-7).  



Mr. Kalbarczyk testified that he prepared a customer class Cost of Service Study in Superior’s prior rate case at Docket No. R-00994672 to support the reasonableness of the current rate design (Superior MB at 8; Superior Statement No. 2 at 5).  He explained that Superior’s overall customer class profile has not changed significantly since the 1999 proceeding.  Therefore, he determined that a simplified approach that closely approximated an across-the-board increase would produce a reasonable rate design result (Superior MB at 8; Superior Statement No. 2 at 6).  



Mr. Kalbarczyk testified that the Commission favors the single tariff pricing employed by Superior.  This type of pricing groups customers with like or similar usage and demand requirements regardless of their location (Superior MB at 8; Superior Statement No. 2 at 7).  He explained that the Center Point Farm service area existed when Superior filed its previous rate case.  Superior’s rates prior to and after the 1999 rate case filing have always been based on the single tariff pricing method (Superior MB at 8, 9; Superior Statement No. 2 at 7).  



Mr. Kalbarczyk criticized Mr. Ambrose’s “Cost of Service Study” that assigned expenses to the Center Point system because Mr. Ambrose used expenses that are based on economies of scale for the complete system and applied them to the Center Point system on a stand-alone basis (Superior MB at 10; Superior Statement No. 2-R at 48-49).  For instance, Mr. Kalbarczyk said that if Center Point were a separate district, Superior would have to file a separate rate case for that division regardless of whether rate relief were needed in the remainder of the service area.  Center Point would pay the entire cost of the proceeding instead of the cost being spread across all customers (Superior MB at 11; Superior Statement No. 2-R at 49).  Furthermore, Superior would be required to track Center Point’s costs separately.  Due to these factors, he concluded that costs would increase and that more costs would be assigned to Center Point customers (Superior MB at 11; Superior Statement No. 2-R at 49).  



Superior mentioned that Gary L. Yocca, a Fixed Financial Analyst Supervisor in the OTS, testified against Center Point’s proposal for a separate tariff for the following reasons:  the concept of single tariff pricing should be adhered to as much as possible; Superior’s remaining customers would pay more under Center Point’s proposal; and Superior did not provide an updated cost of service study in this proceeding because it was not required to do so under the Commission’s regulations (Superior MB at 14, 15; OTS Statement No. 3, 3R).


Superior agrees that the dispute before the Court of Common Pleas of Montgomery County is not a matter for the Commission to resolve (Superior RB at 1).  Consequently, Superior submits that the litigation is not relevant to the instant matter (Superior RB at 1-2).  Furthermore, Superior maintains that the pending litigation does not pertain to ownership of assets (Superior RB at 1-2).  


OCA explained that Superior’s request for additional annual revenues was made on an across the board basis, that is, Superior proposed essentially the same percentage increase for each customer class.  The Settlement maintains that proposal, although on a scaled back basis, to reflect the lower annual revenue increases contained in the Settlement (OCA MB at 5).  



OCA said that Center Point’s witness stated that a separate tariff would be useful regarding the “ongoing dispute” between the Center Point Homeowners’ Association and Superior.  This is not a sufficient basis for the Commission to ignore its policy and precedent.  Furthermore, until the “dispute” is resolved in the civil courts, it is not relevant to the Commission’s investigation and review of the filing in this case (OCA MB at 11; OCA RB at 5).  



In the rebuttal testimony of Marilyn J. Kraus
, the OCA opposed the positions taken by Center Point because those positions are contrary to accepted ratemaking and policies.  In addition, Center Point has not provided any evidence to show the impact of its proposals, which would require all other customers, other than Center Point Farm residents, to pay even higher rates.  The OCA submits that Center Point’s recommendations should be rejected and the rate design in the proposed Settlement should be adopted.  



The OCA agreed that under the Commission’s regulations regarding rate filings, Superior was not required to file a cost of service study because that is only required for rate filings requesting annual revenue increases of more than $1 million.  52 Pa. Code § 53.52.  In its rate filing Superior proposed equivalent percentage increases for residential and commercial classes and slightly lower percentage increases to private and public fire rates.  The percentage increases in the proposed Settlement are proportionally scaled back to reflect the lower revenue requirement agreed to in the proposed Settlement.  With respect to the Settlement revenues related to the residential and commercial classes, the Company agreed to allocate a lesser percentage to the customer charge and more to the consumption charge than it originally proposed.  This allows a greater portion of the customers’ bills to be usage-based. 



The OCA mentioned that this type of proportional scale back is often used by parties to a Settlement in cases in which there is no cost of service study and the Commission has found it to be reasonable in similar situations.  See Pa. P.U.C. v. City of Bethlehem, Docket No. R-00072492, at 23-24 (Order entered May 27, 2008).

2. Commission Policy and Precedent



Center Point contends that the Commission has approved separate tariff rates when certain characteristics of portions of sub-systems of a water or wastewater utility’s service territory indicate that the separate tariff is appropriate (Center Point MB at 9).  According to Center Point, the Commission authorized individual rates for the two sub-systems in the York Water Company territory because of the difference between the gravity and re-pumping system.  (Center Point MB at 9).  Center Point also notes that the Commission approved separate tariff rates for a small community, Center Square, in United Water Pennsylvania territory due to the community’s former status as a self-contained, Commission regulated utility (Center Point MB at 9, OCA Statement No. 2R at 3).  In addition, Center Point stated that the Commission approved a separate wastewater rate structure for two stand-alone communities within the CMV service territory in Pennsylvania Public Utility Commission v. CMV Sewage Co., Inc. Docket No. R-00050677 (Order entered June 23, 2006).  Center Point noted that although the Commission denied individual separate rates for each of the two sub-systems in question, the Commission adopted the ALJ’s recommendation to maintain a separate rate schedule applicable to CMV’s stand-alone systems that have different cost structures from the main CMV system.  Center Point said that the Commission recently re-approved separate rate structures based on unique service areas for a wastewater utility in Pennsylvania Public Utility Commission v. CAN DO, Inc-Wastewater Division Docket No. R-2008-2039934 (Order entered July 17, 2008). (Center Point MB at 9, 10).



Based on the above cases, Center Point concludes that it should have a separate tariff because none of the facilities used to serve Center Point are used to provide service to the rest of Superior’s service territory (Center Point MB at 10; Center Point Statement Cross Exhibit No. 1 at 2).



Center Point refers to 66 Pa. C. S. § 1301 and § 1304 to show that the utility shall not establish or maintain any unreasonable difference as to rates (Center Point MB at 14).  Center Point argues that in Lloyd v. Pennsylvania Public Utility Commission, 904 A.2d 1020 (Pennsylvania Commonwealth Ct. 2006) the Commission declared that the “polestar” of just and reasonable rates is the utility’s cost to service its customers. (Center Point MB at 14).


Superior argued that the Commission has promoted single tariff pricing for more than twenty years.  The Commission enumerated its justifications for single tariff pricing in its Policy Statement re: Incentives for the Acquisition and Merger of Small, Non-Viable Water and Wastewater Systems. Docket No. M-00950686 (1996 PA PUC Lexis 47, 168 PPUR 4th 168) (Superior MB at 18).  The unification of rates among the same rate classifications is beneficial because (1) a larger rate and revenue base ameliorates the impact of major capital additions needed from time to time in every service area; (2) a larger revenue base promotes flexibility and timing of financing major capital additions; (3) the impact or instability resulting from changes in sales volumes is mitigated when the effect of such volumetric factors is spread over a larger economic base; and (4) the reduction in the number of accounting units and the number of individual rate filings results in administrative efficiency with the potential to reduce costs for ratepayers. (Superior MB at 18).  



Superior mentioned that the Commission signaled its approval of combining rate districts into a single, statewide rate in a series of Pennsylvania American Water Company cases beginning in 1980’s.  Superior cited Pennsylvania Public Utility Commission v. Western Pennsylvania Water Company, 74 PUR 4th 103 (1986), and Pennsylvania Public Utility Commission v. Pennsylvania American Water Company, Docket No. 922428 (Order entered April 21, 1993).  In addition, Superior cited Pennsylvania Public Utility Commission v. CVM Sewage Company, Docket No. R-00040677 (Order entered June 22, 2006).  



Furthermore, Superior stated that the benefits of single-tariff pricing so outweigh its negative aspect that the National Association of Regulatory Utility Commissioners (“NARUC”) considers it a best practice (Superior MB at 19, 20).  



Superior rejects Mr. Ambrose’s reliance on United’s Center Square system and York’s separate metered rate schedules for its gravity and re-pumping systems as neither is directly applicable nor persuasive (Superior MB at 22).  



Superior argued in the alternative, that if Center Point presented evidence to show that a separate tariff should be established, that Center Point has not supplied evidence to demonstrate the rates that should be approved (Superior MB at 23).  Superior maintained that Mr. Ambrose’s analysis is faulty and his exhibit is based on estimates, speculation and misperception.  He used estimates because Superior does not maintain records by service area (Superior MB at 24).  



In its direct testimony, Center Point argues that there are cost differentials that call for no rate increase in this case and the establishment of a separate tariff rate for the Center Point Farm portion of Superior’s service area (OCA MB at 5, 6).  OCA submits that Center Point’s recommendations are based on a flawed analysis and inaccurate statements of current Commission policy and the legal basis for the policy of single tariff pricing.  OCA recommends that Center Point’s position be rejected because Center Point’s position is inconsistent with the Commission’s policy and precedent (OCA MB at 6, 7).  OCA explained that through single tariff pricing, revenue requirements are applied on a company-wide basis so that each customer in the company’s usage classification pays the same utility rate regardless of that customer’s location.  Policy Statement, Pennsylvania Public Utility Commission v. Keystone Water Company, 61 Pa. P.U.C. 763 (1986).  Single tariff pricing uses a unified rate structure for multiple utility systems that are owned and operated by a single utility, but that may or may not be contiguous or physically interconnected (Superior MB at 7).  Ms. Kraus explained that current Commission policies favor uniform rates based on the concepts of continuity and affordability in rates to customers of the same class (OCA MB at 7; OCA Statement 2R at 2).  With single tariff pricing, improvements in one section of a company’s service territory are more financially feasible for the company and more affordable to customers because the costs are shared by the entire class and there are no large increases in rates to a small section Id.  With separate tariffs there would be higher costs for billing, accounting and increased record keeping for expenses such as payroll, maintenance, supplies, and outside services (OCA MB at 8; OCA Statement 2R at 2).  



OCA cited City of Pittsburgh v. Pennsylvania Public Utility Commission, 106 Pa. Commonwealth Ct. 437, 526 A.2d 1243 (1987) allocatur denied, 517 Pa. 628, 538 A.2d 880 (1988) (City of Pittsburgh I) a Commonwealth court case that affirmed a Commission order approving a proposal to reduce Western Pennsylvania Water Company’s six rate districts to two (OCA MB at 8).  In City of Pittsburgh v. Pennsylvania Public Utility Commission, 126 Pa. Commonwealth 667, 675, 560 A.2d 889, 893 (1989) (City of Pittsburgh II), Commonwealth Court determined that the Commission was justified in taking a “total company approach” to rate structure design to implement single tariff pricing (OCA MB at 9).  



Ms. Kraus submits that the fact that Center Point is not interconnected to the overall system has no bearing on whether the residents of Center Point should not receive an increase and should have a separate tariff (OCA MB at 10).  Ms. Kraus states that Mr. Ambrose’s examples for establishing separate tariff rates are not comparable to the instant case (OCA MB at 10).  Ms. Kraus notes that there are clear operational differences between York’s gravity and re-pumped systems and the systems have never shared a tariff (OCA MB at 10; OCA Statement 2R at 3).  With respect to United Water’s separate tariff for Center Square, Ms. Kraus testifies that Center Square was an established, Commission regulated company with a tariff in place when it was acquired by United Water (OCA MB at 10; OCA Statement 2R at 4).  Consequently, the rates of the acquired company are gradually being increased to the level of United’s rates. (OCA MB at 10, 11; OCA Statement 2R at 4).  Historically the Commission has encouraged gradual movement towards single tariff pricing to prevent “rate shock” when a company acquires territories that were previously charged a lower rate by the previous utility owner.  Pennsylvania Public Utility Commission v. CMV Sewage Co., Inc. (Docket No. R-00050677 (Order entered June 23, 2006) 2006 Pa. P.U.C. LEXIS 55 at *21 (2006).  In CMV’s 2005 rate case, the Commission rejected the OTS recommendation that the tariff be separated into two separate tariffs related to the two separate sections of the Company’s service territory Order at *20-21.  The Commission found that CMV had met its burden of proof to demonstrate that its unified approach was just and reasonable and should continue. Order at *21.



Superior urges the Commission to reject Center Point’s “totality of the circumstances” argument (Superior RB at 5).  In addition, Superior contends that the cases cited by Center Point are distinguishable from the instant case.  Superior argues that Center Point misrepresents the Pennsylvania Public Utility Commission v. CAN DO, Inc-Wastewater Division case.  Superior states that in that case, separate rates were proposed by the Company and approved for two separate systems that were served by different wastewater treatment facilities and in which each separate system served a separate and distinct customer class.  The industrial class was served by the Humboldt Industrial Park system and the commercial customers were served by the CAN DO Corporate Center System.  In addition, it was noted that this case was not litigated (Superior RB at 5, 6).  


After reviewing the positions of the parties and the policies and cases cited by the parties, the position advanced by Superior and the OCA prevails.  The cases show that the Commission desires to have single tariffs to reduce the amount of accounting necessary and to allow economies of scale.  It is clear that it is not relevant that the system is not connected to the main system.  Numerous companies have systems that are not connected and they have single tariffs.  Furthermore, Center Point did not provide any examples of single tariffs that were divided.  In this case, Superior had a single tariff in 1999 when it filed its last rate case.  The pending litigation in the Montgomery County Court of Common Pleas, is not relevant to this matter.  Moreover, concerning the ability to have North Penn provide water to Center Point, it should be noted that North Penn was not a party in this proceeding.  In addition, there is no evidence in the record to demonstrate that North Penn has applied for authority to serve Center Point or that North Penn is willing to serve Center Point.  
3. Superior’s Fire Protection Rates for Center Point 



Center Point requests that the Commission reject as unjust, unreasonable and unduly discriminatory the Company’s proposed fire protection rate increase (Center Point MB at 2).  Center Point contends that Superior has failed to meet the requirement established by the Commission for justifying the Center Point private fire protection rates. (Center Point MB at 4).



Center Point states that Superior charges Center Point customers $11.40 a month for fire protection service that is essentially stand-by service that has never been used by any resident in the service area (Center Point MB at 24; Center Point Statement No. 2 at 6-7).  Superior’s proposal would increase this charge to $16.00 a month (Center Point MB at 24).  Center Point avers that, between March 2000 and the present, each Center Point resident has paid approximately $1,174.20 for private fire protection equipment and water that has never been used (Center Point MB at 24).


Center Point notes that the issue of the 1-inch private fire rates was a major issue in the Company’s last base rate case.  Pennsylvania Public Utility Commission v. Superior Water Company, Docket No. R-00994672 (Order entered March 3, 2000) 199 PUR 4th 603 (2000).  The Commission approved the settlement and found that Superior’s private fire rate did not constitute an impermissible “stand-by rate” under Section 1326 of the Public Utility Code, 66 Pa. C. S. § 1326 (Center Point MB at 25).  Nevertheless, Center Point contends that the Commission attached specific evidentiary requirements for Superior to clarify the fire protection rates in the future (Center Point MB at 25). 


Center Point urges the Commission to reject any private fire protection rate increase.  Furthermore, Center Point requests that the Commission order Superior to reduce Center Point’s private protection rates by the difference in the revenue received from Center Point residents under existing rates ($97,117) and the estimated cost of serving the community ($84,034) (Center Point MB at 27; Center Point Statement No. 1 at 13).  This would reduce the monthly 1-inch sprinkler rate from $6.19 to $5.21 (Center Point MB at 27; Center Point Statement No. 1 at 13).


Superior rejects Center Point’s analysis of the fire protection rates and states that Mr. Ambrose fails to note that 100% of the residential customers in the Center Point Farm service area have sprinklers and have private fire protection service (Superior MB at 25; Center Point Exhibit RDA-3).  No other residential customers in the remaining portion of Superior’s service area have private residential sprinkler service (Superior MB at 25; Superior Exhibit 1).  Superior contends that this is the reason for the difference in the costs (Superior MB at 26).  


Superior mentioned that the residents of Center Point objected to the monthly charge for fire protection in the last base rate case.  The Commission determined that the monthly charge was not a stand-by rate.  The fact that the fire protection service has not been used is not relevant (Superior RB at 12).  Superior explains that the private sprinkler service is available to prevent and control a fire (Superior RB at 12).  Superior attached a copy of the Order in the last base rate case to its Reply Brief to show that the Commission did not instruct Superior to provide additional evidence to support its fire protection rates (Superior RB at 13. Appendix B).   


OCA stated that Center Point proposes a reduction in the 1-inch private fire sprinkler rate for its residents (although no other customers are charged under the private fire sprinkler rate) for the same reasons it uses to justify its separate tariff proposal.  Therefore, Center Point’s proposal should be rejected (OCA MB at 13).


Ms. Kraus opined that it would be unfair to all other customers to adjust the revenue allocation with respect to only a subset of one customer class.  OCA St. 2R at 7.  As noted above, Center Point did not perform a full cost of service study; rather its analysis is an “estimate” of the cost to Center Point only.  The bias is significant in this instance because Mr. Ambrose’s analysis ignores not only all other customers and customer classes, but even the larger size private fire sprinkler customers.  Furthermore, he provides no support for his “observation” that the cost of fire protection for a small system may be approximately 10-15% of the total cost of service (OCA MB at 13; OCA St. 2R at 7).



Mr. Ambrose admits that without a cost of service study which addresses the specific fire flow demands and the cost of capacity, “the estimated costs cannot be established with any degree of certainty.”  See OCA St. 2R at 7.  Since it is clear that Center Point’s failed to submit any evidence in support of its recommendation, the OCA contends that the recommendation should be rejected (OCA MB at 14).



Center Point has not presented a convincing argument or evidence to demonstrate that the fire protection rates should be reduced for Center Point.  The rates as proposed are not discriminatory.  In addition, the Commission did not require Superior to provide additional justification for its rates in this case.  The arguments advanced by Superior and OCA are persuasive.  Consequently, Center Point’s recommendation is denied.
4. Superior’s Proposed Rates



Center Point urges the Commission to reject the Joint Petition because the rates contained in the Partial Settlement do not resolve the fundamental defects in the filing (Center Point MB at 2).



In the Statements in Support Superior, OCA and OTS request that the Joint Petition be approved because it is in the public interest.  In addition, in their briefs, Superior and OCA present convincing arguments to show why the Settlement should be approved and why Center Point’s recommendations should be rejected (Superior MB at 23, 25, 26; Superior RB at 6, 7, 15, 16; OCA MB at 13, 14; OCA RB at 2-5). 
F. Settlement Approved


To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U. C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U. C. 1 (1985).


The Settlement Parties agree that Superior will receive a stipulated increase in annual revenues of $392,500, without specific identification of adjustments, in lieu of Superior’s original base rate increase request for $599,771, unless Superior provides proof, by way of an affidavit executed by a corporate officer, that it has hired a chief operating officer on or before December 15, 2008.  If Superior provides such proof, then the stipulated increase shall be $522,500 in annual revenues.  The Settlement Parties concur that this rate increase represents a reasonable compromise and provides the Superior with additional funds to meet its obligations under the Public Utility Code and provide safe, adequate and reliable service.  Center Point and Douglass Township did not challenge the revenue requirement as proposed by the Settlement Parties.  Accordingly, the revenue requirement is reasonable and in the public interest.



Superior, OCA and OTS contend that the Superior has sustained its burden of proving the reasonableness of each element of its claim.  The Settlement Parties submit that the rate increase and rate design in the Stipulation of Settlement produces rates that are just and reasonable and in conformity with Commission regulations and orders.  They further argue that Center Point failed to prove the reasonableness of its rate design proposal.  Thus, the Settlement Parties recommend that Center Point’s claims be rejected. 



After considering the Joint Settlement Stipulation, including the reduction in the proposed rates, the stay out provision, the changes in rate design and structure, and the savings achieved by not litigating the entire case fully, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Center Point’s requests to have a separate tariff established for Center Point and to have Center Point’s fire protection rates reduced are denied.  Center Point’s complaint is dismissed.  Accordingly, I recommend that the Joint Settlement of Stipulation be approved.

IV. ORDER



THEREFORE,



IT IS RECOMMENDED:


1.
That the Joint Petition for Approval of Settlement of Superior Water Company’s Base Rate Case (“Joint Petition”) submitted by Superior Water Company, the Office of Trial Staff and the Office of Consumer Advocate, (all such parties collectively referred to as the “Settlement Parties”) at Docket No. R-2008-2039261, including all terms and conditions thereof, is hereby approved.



2.
That upon the Commission’s approval of this Joint Petition, Superior will be permitted to establish rates for water service which will produce an overall increase in annual operating revenues of $392,500.00 unless Superior provides proof, by way of an affidavit executed by a corporate officer, that it has hired a chief operating officer on or before December 15, 2008.  If Superior provides such proof, then the increase in annual revenues shall be $522,500.00.  The rates shall be determined in accordance with the proposed Tariff Supplement attached to the Joint Petition as Appendix A (hereafter, the “Settlement Rates”) and the Proof of Revenues attached to the Settlement as Appendix B.  Appendix A contains tariff pages that reflect both alternatives, with one being identified as “Settlement Option A (without COO)” and the second being identified as “Settlement Option B (with COO)”.  



3.
That Superior is authorized to file a Tariff Supplement based on the applicable proposed Tariff Supplement attached to the Joint Petition as Appendix A to become effective for service on one day’s notice, following the entry of a Commission Order approving the Settlement.  



4.
That Superior agrees not to file another base rate case under Section 1308(d) of the Public Utility Code until twelve months after the date of the Commission’s final Order in this matter.



5.
That the Stipulation between Superior Water Company and Douglass Township, Montgomery County Re: Water Service to Rhoades Avenue Pollution Area is approved.



6.
That if the Commission fails to approve or modifies the Joint Petition as to revenue requirement, then any Party may elect to withdraw from this Joint Petition and may proceed with litigation as to revenue requirement and, in such event, the entire Joint Petition shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all Parties within five (5) business days after the entry of an Order modifying the Joint Petition.  If the Commission modifies the rate structure set forth in the Joint Petition, then the Joint Petition is immediately voided as to the rate structure issue, but is binding in all other respects.



7.
That the formal complaints filed against the Company by Donald W. Havas at Docket No. C-2008-2046079; the Office of Consumer Advocate at Docket No. C-2008-2047837; Douglass Township at Docket No. C-2008-2054856 and Lawrence Miller at Docket No. C-2008-2054048 are withdrawn.



8.
That Center Point Farm Homeowners’ Association’s requests for a separate tariff for the Center Point Farm community and no change in the fire protection rates for the Center Point Farm community are denied.



9.
That the formal complaints filed against the Company’s Water Division by the following at the following docket numbers are dismissed:  Sean and Wendy Withers at Docket No. C-2008-2033099; Margaret A. Boehm at Docket No. C-2008-2049900; Danny Kim at Docket No. C-2008-2053739; Center Point Farm Homeowners' Association at Docket No. C-2008-2053748; Ann Dinerman at Docket No. C-2008-2053753; Sook Nam at Docket No. C-2008-2053755; Kathy and David Sumner at Docket No. C-2008-2053756; David Cardy at Docket No. C-2008-2053760; Thomas and Teresa Leano at Docket No. C-2008-2053769; Matthew Miller and Jennifer Slater at Docket No. C-2008-2053770; Eun Jung and Temmy Park at Docket No. C-2008-2053773; Betty Chaves-Haslip at Docket No. C-2008-2053774; Mary Maguire at Docket No. C-2008-2053777; Bum Chang Kim at Docket No. C-2008-2053778; Kent H. and Ellen K. Albright at Docket No. C-2008-2053783; Oleksandr Brezitskyy at Docket No. C-2008-2053785; Robert and Mercedes Tresca at Docket No. C-2008-2053795; In S. Suh at Docket No. C-2008-2053797; Christine Young at Docket No. C-2008-2053804; William and Mary Jane Kalajainen at Docket No. C-2008-2053832; Frank Etze at Docket No. C-2008-2053833; Vanita J. Hayes at Docket No. C-2008-2053837; Yong Kim at Docket No. C-2008-2053878; Harry Brown at Docket No. C-2008-2053879; Robert R. Groben at Docket No. C-2008-2053888; James P. Herron at Docket No. C-2008-2053898; Manohai M. and Raj Singh at Docket No. C-2008-2053907; Dale H. Koch at Docket No. C-2008-2054031; Janice Palmer at Docket No. C-2008-2054034; Kevin Breen at Docket No. C-2008-2054041; C. Dale McClain at Docket No. C-2008-2054045; Charles McGill at Docket No. C-2008-2054056; Benjamin J. and Anna D. Del Tito at Docket No. C-2008-2054062; Vidyasankar Sundaresan and Kiranavali Narasimhan at Docket No. C-2008-2054064; Hyun-Joo Chang at Docket No. C-2008-2054066; Mary and John Nowak at Docket No. C-2008-2054067; Linda Yoworsky at Docket No. C-2008-2054075; Catherine MacLeod at Docket No. C-2008-2054078; Thomas L. Heaton at Docket No. C-2008-2054079; Stacey Shields at Docket No. C-2008-2054084; John P. Lynch at Docket No. C-2008-2054085; Stephen H. Saks at Docket No. C-2008-2054087; Charles and Chris Testa at Docket No. C-2008-2054106; Andrew Bednarski at Docket No. C-2008-2054118; Song Kyon Kim at Docket No. C-2008-2054119; Ping Guan at Docket No. C-2008-2054120; Srinath Doraiswami at Docket No. C-2008-2054250; Jae Jung and David Choi at Docket No. C-2008-2054275; Byung C. Lim at Docket No. C-2008-2054282; Vincent T. Donnelly at Docket No. C-2008-2054308; John and Anne McCue at Docket No. at Docket No. C-2008-2054384; Sang Sul Han at Docket No. C-2008-2054390; Paul Fillinich at Docket No. C-2008-2054451; John and Stephanie Bailey at Docket No. at Docket No. C-2008-2054455; Soma S. Nag at Docket No. C-2008-2054457; Lee A. Goren at Docket No. C-2008-2054479; Carol Weidler at Docket No. C-2008-2054482; Whitney L. Toews at Docket No. C-2008-2054483; Diane A. Jones at Docket No. C-2008-2054484; Yu Mao at Docket No. C-2008-2054490; Stephen G. MacRae at Docket No. C-2008-2054500; Kang Sil Lee at Docket No. C-2008-2054502; Martin Green at Docket No. C-2008-2054504; Carol and Tom Coles at Docket No. C-2008-2054506; Joseph and Sonya Kelly at Docket No. C-2008-2054510; David Diemedio at Docket No. C-2008-2054520; Matthew Mosser at Docket No. C-2008-2054521; John Kirkpatrick at Docket No. C-2008-2054546; Marian Watkins at Docket No. C-2008-2054562; Albert P. Narducci at Docket No. C-2008-2054564; Sandra Rogers at Docket No. C-2008-2054568; Mike and Diane Rogers at Docket No. C-2008-2054571; Jamie Murray at Docket No. C-2008-2054575; Phenelle Segal at Docket No. C-2008-2054576; Douglas R. White at Docket No. C-2008-2054579; Joseph A. Balsama at Docket No. C-2008-2054595; Jan M. Smith at Docket No. C-2008-2054597; John W. Robinson at Docket No. C-2008-2054602; Frank and Marlene Jefferys at Docket No. C-2008-2054605’ John N. Inderelst at Docket No. C-2008-2054608; Cheol W. Choi at Docket No. C-2008-2054616; Irwin Medway at Docket No. C-2008-2054647; Brad Smith and Robyn Henry at Docket No. C-2008-2054652; Sachin Kamal-Bahl at Docket No. C-2008-2054668; Jay and Kim Shin at Docket No. C-2008-2054764; Kevin Brennan at Docket No. C-2008-2054765; Seok M. Moon at Docket No. C-2008-2054782; Jean Keyte at Docket No. C-2008-2054791; Jeffrey R. Hoffmann at Docket No. C-2008-2054844; Douglass Township at Docket No. C-2008-2054856; John Eric and Emilie Valencia at Docket No. C-2008-2054857; John and Ardene Vencius at Docket No. C-2008-2054871; Jose J. Galera at Docket No. C-2008-2054890; Charla Steiner at Docket No. C-2008-2054891; Ethel Green at Docket No. C-2008-2054893; Maureen McFadden at Docket No. C-2008-2054894; Brian and Susan Tuner at Docket No. C-2008-2054898; Bang On Yi at Docket No. C-2008-2054905; Linda Bair at Docket No. C-2008-2054907; Maryann Perna at Docket No. C-2008-2054918; Stephen Williams at Docket No. C-2008-2054919; Gary and Teresa Brown at Docket No. C-2008-2054920; Maureen Dowds at Docket No. C-2008-2054926; John T. and Judith A. Busci at Docket No. C-2008-2054950; Chris Binder at Docket No. C-2008-2054955; Sun Cha Fricchione at Docket No. C-2008-2054998; Mindy Kravitz at Docket No. C-2008-2055007; James and Margaret Kotz at Docket No. C-2008-2055103; Frank and Jennifer Genovese at Docket No. C-2008-2055391; Marie Magarity at Docket No. C-2008-2056262; Lisa and Frank Curcio at Docket No. C-2008-2056321; Raymond J. Colaianni at Docket No. C-2008-2056422; Hyun M. Lee at Docket No. C-2008-2056429; Robert E. and Joanne F. McMaster at Docket No. C-2008-2056578; Le Thi Duong at Docket No. C-2008-2056603; Henry N. Capaldo at Docket No. C-2008-2057032; Rhonda Grallnick at Docket No. C-2008-2057035; Robert W. and Phyllis B. O'Connor at Docket No. C-2008-2057036; Paul Robertson at Docket No. C-2008-2057051; Aimin Tang at Docket No. C-2008-2057059; and Shane Murray at Docket No. C-2008-2057093.



10.
That the Commission investigation at Docket No. R-2008-2039261 is terminated and marked closed.

Date:
December 1, 2008


________________________________








Cynthia Williams Fordham








Administrative Law Judge

	� 	Earl Heffentrager and Douglas J. Kretz gave off the record remarks during the afternoon public   input hearing (Tr. 34, 35).





	� The filing reflects an increase of $800,571 which was mitigated for purposes of filing by management to $599,771. 


	� 	Robert D. Ambrose, P.E., is a utility rate consultant, who is employed by Herbert, Rowland & Grubic.


	� 	Marilyn J. Kraus is employed by the OCA as a Senior Regulatory Analyst.  She has a B.S. in Accounting and is a Certified Public Accountant.  
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