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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Herbert Smolen, issued June 14, 2007.  This proceeding is an appeal filed by Philadelphia Gas Works (PGW) from a decision of the Commission’s Bureau of Consumer Services (BCS) issued on November 30, 2006, at BCS Case No. 2169581 regarding the informal complaint filed by Debra Brown (Ms. Brown).  


The appeal alleges, among other things, that, at the time Debra Brown filed her informal complaint with BCS, PGW had shut off her natural gas service for nonpayment.  PGW also alleged that BCS acted outside the scope of Section 1407 of the Public Utility Code (Code), 66 Pa. C.S. § 1407, in issuing its decision.  PGW requested that the Commission vacate the BCS decision.  


The ALJ’s Initial Decision sustained PGW’s Complaint.  No Exceptions to the Initial Decision were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).
History of the Proceeding


On three separate occasions, April 22, 2005, July 19, 2005, and October 5, 2005, Ms. Brown entered into payment arrangements with PGW but did not comply with the terms of any of the arrangements.  Finding of Fact No. 3-8; I.D. at 3.  At the time of these arrangements, Ms. Brown’s monthly income was approximately $2,000.  Finding of Fact No. 21; I.D. at 5.  On April 25, 2006, PGW terminated service and issued a post-termination notice at the service address.  On May 16, 2006,  PGW issued a final bill to Ms. Brown.  Finding of Fact No. 11-12; I.D. at 4.


BCS opened a complaint proceeding on November 9, 2006, regarding the informal complaint filed by Ms. Brown.  The BCS investigation determined that Ms. Brown’s monthly income amounted to $2,000.  Tr. at 28-29.  On November 30, 2006, BCS issued a decision that directed Ms. Brown to pay $195.36, plus $123.23 for a reconnection fee, and $75.00 for a security deposit.  Thereafter, Ms. Brown was to pay a monthly budget amount of $164/month plus $89.00 towards arrears, and an additional security deposit of $37.50, within thirty days.  Ms. Brown was also to pay another $37.50 security deposit within sixty days.  PGW Exh. No. 1 – BCS Case No. 2169581.  The balance on Ms. Brown’s account at this time was $1,165.52.  In compliance with the BCS decision, PGW restored gas service.

 

On January 11, 2007, PGW filed an appeal from the BCS decision alleging that it did not comply with the Code, 66 Pa. C.S. §§ 101, et seq.  Specifically, PGW alleged that the BCS decision exceeds the limitations on payment agreements contained in § 1405(d) of the Code by providing a subsequent payment agreement to Ms. Brown after she had defaulted on three previous payment agreements that were consistent with the income guidelines as outlined in the Code.  PGW alleged that the BCS decision had done so without finding any significant change in Ms. Brown’s income or circumstances and that, as such, the BCS decision prevented PGW from exercising its right to pursue collection activity in the form of full payment prior to the restoration of service.


A telephonic hearing was scheduled for May 1, 2007, and conducted by ALJ Smolen.  PGW was represented by counsel and presented the testimony of one witness and introduced three Exhibits into the record.  Ms. Brown appeared pro se and testified on her own behalf.  The record consists of sixty-five pages of transcript and three Exhibits.  PGW submitted a Memorandum of Law.  The record was closed as of June 15, 2007.  I.D. at 2.
Discussion



The ALJ made twenty-four Findings of Fact and reached twelve Conclusions of Law.  In his Initial Decision, ALJ Smolen ruled that PGW correctly applied the provisions of 66 Pa. C.S. § 1407(c)(2)(i) and also ruled that BCS did not have the statutory authority to issue a payment agreement under either 66 Pa. C.S. § 1407 or 66 C.S. § 1405.  The ALJ recommended that PGW’s appeal must be sustained and that the BCS decision be vacated consistent with the Commission’s decisions in Crawford v. National Fuel Gas Dist. Co., Docket No. C-20066348 (Order entered December 1, 2006) and Lavrusky v. Columbia Gas of Pennsylvania, Inc. Docket No. C-20066425 (Order entered October 26, 2006.  I.D. at 6.



While we agree with the ALJ insofar as sustaining PGW’s Complaint, we disagree with the ALJ’s analysis of Section 1405.  We note that, in George Crawford v. National Fuel Gas Distribution Corp., C-20066348 (Order entered December 6, 2007), we clarified that Subsection 1405(a) of the Code gives the Commission the authority, generally, to establish payment agreements between public utilities, customers and applicants.  Slip op. at 11.  That authority is limited, however, by the restrictions found in Section 1405(b)-(f).  Id. at 14.  Accordingly, BCS has the authority to issue a payment arrangement to either customers or applicants for service.  Section 1407 (c) in no way divests the Commission of its duty to act as the final arbiter of a utility consumer’s rights with respect to payment disputes.  Crawford at 14.


In reconsidering our interpretation of Chapter 14, we concluded that this Commission does possess the necessary authority to establish at least one payment agreement between a utility and its customer, regardless of the number of agreements made between the utility and its customer.  Chapter 14 Implementation, Docket No. M‑00041802F0002 (Order entered October 31, 2005) (Chapter 14 Reconsideration Order) at 21.  

In Crawford, we restated our interpretation of Chapter 14 and held that, as long as the customer/applicant had not received a prior payment arrangement from the Commission, Subsection 1405(a) provides the Commission with the authority to issue a payment arrangement for customers and applicants.  Crawford at 12-15.  However, we stated that “the Commission has a responsibility to exercise its authority very judiciously when a utility has lawfully terminated a customer for nonpayment.  Specifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstances outside of their control.”  Id. at 15-16.  


Here, Ms. Brown had not previously received a payment arrangement from this Commission.  We note, however, that Ms. Brown’s payment history, in connection with three other payment arrangements made with the utility is almost non-existent.  Specifically, in her first arrangement, Ms. Brown paid a $150 initial payment on a balance or $731.34.  Four months later, with an outstanding balance of $674.82, Ms. Brown arranged for another payment plan calling for an initial payment of $290, which was not paid.  Four months after that, in October, 2005, Ms. Brown entered into a third payment agreement, making an initial payment of $280 and one monthly payment of a budget amount plus $20 towards arrears of $649.


Subsequent to October 2005, Ms. Brown made no further payments.  By April 2006, her account balance was $1,165, at which time PGW issued a termination notice.  Service was terminated and Ms. Brown took no further action on the account for seven months, at which time she filed an informal complaint with BCS in an attempt to have service restored.  At this point in her payment history, Ms. Brown had not made a payment to PGW for service for nearly one year.  


Accordingly, based on these facts, we believe Ms. Brown has not demonstrated a good faith effort to pay her utility bill, as required under Crawford.  As such, we cannot support the BCS determination that another payment arrangement should be afforded to Ms. Brown.


It is to be emphasized that the sooner a customer’s payment difficulties can be brought to the attention of the Commission, the sooner that customer’s ability to pay can be analyzed for purposes of referral to supporting programs.  Such action would also serve to limit the burden on utilities of carrying overdue accounts on their books.  Based on these facts, we shall sustain PGW’s appeal only as related to the result requested, we shall vacate the BCS decision specifying a payment arrangement and we shall modify the Initial Decision of ALJ Smolen;  THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted, as modified, consistent with this Opinion and Order.


2.
That the appeal filed by Philadelphia Gas Works of the Bureau of Consumer Services Decision at Case No. F-02169581 is sustained insofar as the result requested.


3.
That the Bureau of Consumer Services Decision at Case No. 2169581 be vacated.


4.
That the record in this proceeding be marked closed.





BY THE COMMISSION,


James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: December 4, 2008
ORDER ENTERED:  December 5, 2008
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