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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Abraham Shyu (Complainant), filed on August 7, 2008, to the Initial Decision (I.D.) of Special Agent Eranda Vero (Special Agent Vero), which was issued on July 21, 2008, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL) on August 15, 2008.
History of the Proceeding


On November 27, 2007, the Complainant filed a Formal Complaint (Complaint)
 against PPL, alleging that there were incorrect charges on his bill.  Specifically, he challenged PPL’s rebilling procedures.  The Complainant alleged that PPL calculated the make-up bill for electric service to his Residence incorrectly.  
PPL filed its Answer on December 20, 2007, denying the material allegations of the Complaint.  PPL responded by explaining that for a period of approximately four months, the Complainant was improperly billed for zero kWh electric consumption.  Upon discovery of the improper billing, PPL issued the Complainant a make-up bill for $477.06.  PPL denied that the make-up bill was incorrect.  Ans. at 1.


A telephonic hearing was held on April 16, 2008.  The Complainant appeared pro se and presented testimony.  PPL was represented by counsel, presented two witnesses and introduced five exhibits into the record.  The record closed at the conclusion of the hearing.


On July 21, 2008, Special Agent Vero’s Initial Decision was issued.  Special Agent Vero found that the Complainant failed to sustain his burden of proof to show that PPL violated any provision of the Public Utility Code (Code), 

66 Pa. C.S. §§ 101 et seq.  I.D. at 12-13.



The Complainant filed Exceptions on August 7, 2008.  PPL filed Replies to Exceptions on August 15, 2008.

Discussion




We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  
The ALJ made thirty-nine Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Complainant’s dispute concerns a make-up bill of $477.06 for electric service that he received from PPL on November 28, 2006.  The Complainant testified that he received four consecutive bills, from June to September of 2006, where he was charged for zero (0) kWh usage.  Findings of Fact No. 3.  The Complainant testified that he and his family were living at the Residence during that time.  I.D. at 9.  The Residence has gas heating, gas water heating and a gas dryer.  It has four bedrooms and three full bathrooms.  There is no hot tub, no dehumidifier and no finished basement.  Findings of Fact No. 5.  On September 25, 2006, PPL replaced the malfunctioning meter at the Residence with a new one.  Based on the old meter’s reading, PPL billed the Complainant $477.06 for 5,991 kWh.  Findings of Fact No. 4.  The Complainant challenged PPL’s rebilling procedures because PPL calculated the make-up amount based on readings from the old malfunctioning meter.  I.D. at 9.
PPL contacted the Complainant after three consecutive zero usage months were reported.  PPL verified that there should have been electricity usage recorded at the Residence, and subsequently replaced the malfunctioning meter with a new one on September 25, 2006.  The malfunctioning meter was sent to the testing facility where the mechanical and the electronic portions of the meter were separately tested.  PPL explained that the meter installed at the Residence was comprised of a mechanical portion, consisting of visible dials which registered electricity usage, and an electronic portion, consisting of the Automatic Meter Reading (AMR) module, which stored and transmitted usage data through the power lines to PPL’s system.  The test results indicated that the AMR module of the meter was defective, whereas the mechanical portion of the meter, or the dials, tested 99.91% accurate.  According to 52 Pa. Code § 59.21, a deviation of ±2% is allowed.  I.D. at 9.



PPL stated that it determined that the AMR module on the Complainant’s meter was not recording all the electricity that was used at the Residence since approximately April 21, 2005.  PPL’s witness testified that this determination came after reviewing the usage records of the Complainant’s account from 2004 through 2006.  PPL’s witness stated that for 2004 and the first portion of 2005, electricity usage at the Residence was fairly consistent.  However, starting with the May and June 2005 bills, the usage billed was quite low.  PPL avers that it is conceivable that the defective AMR module began to slow down sometime in 2005 until it stopped transmitting data completely in June of 2006.  I.D. at 11. 


According to PPL, since the mechanical portion of the malfunctioning meter tested accurate, it used the 18,458 reading from the dials to calculate the make-up bill.  PPL took the difference between the 12,467 AMR module reading for which the Complainant was billed on April 21, 2005, and the actual manual dial reading of 18,458 to arrive at 5,991 kWh rebilled to the Complainant.  I.D. at 9-10.  Pursuant to 52 Pa. 
Code § 56.14, PPL is permitted to render a make-up bill for the previous unbilled utility service resulting from meter failure, and a payment arrangement must be offered.  PPL did offer the Complainant a special payment agreement which would allow him to pay the $477.06 amount in 26 months.  Findings of Fact No. 30.


When questioned about the amount of time it took PPL to detect the malfunctioning meter, PPL’s witness explained that PPL’s system can recognize and can be alerted by a “no read” received by a specific AMR module, but it can not recognize a low or incorrect read if it is within a reasonable range of kWh used by a particular customer.  PPL was not aware of the malfunctioning AMR module in the Complainant’s meter until the zero read was registered.  I.D. at 10.



It is unclear when the Complainant’s meter was retrofitted with an AMR module.  PPL’s witness stated that PPL completed retrofitting all its meters with AMR modules in 2003, and that PPL does annual sample testing of the installed AMR modules. Therefore, there is insufficient information to determine whether or not PPL violated the Commission’s Regulations at 52 Pa. Code § 56.12 by not providing the Complainant with an earlier “actual meter reading,” as the term is used in 52 Pa. Code § 56.12.
Section 56.12(5)(i) of our Regulations states:

(5) Remote reading devices for water, gas and electric utilities . A utility may render a bill on the basis of readings from a remote reading device under the following conditions:

(i) When a gas, electric or water utility uses readings from a remote reading device to render bills, the utility shall obtain an actual meter reading at least once every 5 years to verify the accuracy of the remote reading device. If the ratepayer of record at the dwelling changes during the 5-year period between actual meter readings, the utility shall make a bona fide attempt to schedule an appointment with the departing ratepayer and, if necessary, the new occupant, to secure an actual meter reading.


The Complainant stated that his family always uses energy conservatively.  Findings of Fact No. 14.  He also averred that from mid-August 2005 to mid-June 2006, his family did not live in the Residence and this fact would explain the low electric usage that the AMR module registered during this time period.  Findings of Fact No. 11.  On December 4, 2006, the Complainant was offered, by PPL, an over the phone energy analysis.  The Complainant refused to provide information for an energy analysis.  Findings of Fact No. 6.  Without an energy analysis, it was impossible for PPL to determine whether the Complainant lacked the potential to use the additional 5,991 kWh from April 2005 through September 2006.  I.D. at 11.
As stated previously, if a respondent rebuts a complainant’s prima facie case, the Complainant must introduce additional evidence to overcome the respondent’s case.  The Complainant did not do so.  Therefore, he did not satisfy his burden of proof.  Based on our review of the record, it is clear to us that the preponderance of the evidence favors PPL’s position that the Complainant is responsible for the amount in dispute.
The Complainant’s Exceptions provide no basis for modifying Special Agent Vero’s Initial Decision.  His Exceptions contain certain assertions of fact.  The record in this matter is closed, and we will not consider any Exceptions that seek to introduce new facts into the record.  52 Pa. Code § 5.431(b).
In his Exceptions, the Complainant restated many of the same arguments that were raised in his Complaint or made statements not supported by the record.  He reiterates his previous argument that his family was not living at the Residence from 
mid-August 2005 to mid-June 2006.  Exc. at 1.

In PPL’s Replies to Exceptions, it reiterates that the Complainant fails to recognize that the mechanical portion of the meter was accurate, and that his make-up bill was based on the reading obtained from the mechanical portion of the meter.  The Complainant’s make-up bill was not only for the four months when his bills showed zero usage, it was for a longer period of time, starting from whenever the AMR module began to slow down and failed to record all the usage being recorded on the mechanical portion of the meter.  R.Exc. at 5.
Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  The Complainant was given the opportunity to have an energy analysis done for the Residence, but he refused.  Without the energy analysis, the potential for electric usage by the Complainant cannot be determined.  That determination is crucial in establishing whether the Complainant’s theory in the case is accurate.  Once the mechanical portion of the old meter was tested, and found to be 99.91% accurate, the  Complainant’s refusal to submit to the energy analysis further undermined his case.  In our opinion, the Complainant has failed to carry his burden of proving that he was incorrectly billed by PPL.  PPL properly issued a make-up bill, and the Complainant is required to pay the amount of the make-up bill.
Conclusion
Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt Special Agent Vero’s Initial Decision consistent with the foregoing discussion; THEREFORE,

IT IS ORDERED: 



1.
That the Exceptions of Abraham Shyu to the Initial Decision of Special Agent Eranda Vero are denied.


2.
That the Formal Complaint of Abraham Shyu against PPL Electric Utilities Corporation is dismissed.  

3.
That the Initial Decision of Special Agent Eranda Vero is adopted, consistent with this Opinion and Order.
4.
That PPL Electric Utilities Corporation offer to Abraham Shyu a special payment agreement which will allow him to pay the $477.06 amount in 
twenty-six (26) months. 

5.
That this proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2008
ORDER ENTERED:  December 8, 2008
	�	The Complainant previously filed an informal complaint with the Bureau of Consumer Services.  By decision dated January 2, 2007, in BCS Case No. 2177981, BCS denied the informal complaint.  
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