BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

	Kenneth N. Gjurich
	:
	
	

	
	:
	
	

	          v.
	:
	
	C-2008-2062339

	
	:
	
	

	PECO Energy Company
	:
	
	


INITIAL DECISION
Before

Guy M. Koster
Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 8, 2008, Kenneth N. Gjurich (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission or PUC) against PECO Energy Company (PECO or Respondent).  In his complaint, Complainant asserted inability to pay his electric bill and requested PUC assistance in establishing a payment arrangement with PECO.
On September 30, 2008, Respondent filed an answer which denied the material elements of the complaint.  In its answer, Respondent asserted that Complainant had a current account balance of $1,660.34 and had violated prior payment arrangements.  In addition, Respondent asserted that the Commission’s Bureau of Consumer Services (BCS) had previously addressed this matter in an informal complaint filed by the Complainant and issued a decision on June 25, 2008, whereby it set a special budget amount of $371.00, beginning July 2008, which included a regular monthly budget amount of $201.00, plus a monthly arrears payment of $170.00. (BCS Case No. 002361691).
By hearing notice dated November 6, 2008, an in-person hearing was scheduled for November 25, 2008 at 9:30 a.m. and the matter was assigned to me.  Also on November 6, 2008, in accordance with my usual practice, I issued a Prehearing Order which set forth the procedure with respect to the granting of continuances and other procedural practices and requirements pertaining to the hearing.
I convened the in-person hearing at approximately 9:50 a.m. on November 25, 2008.  The Complainant was not present.  Respondent, represented by Michael S. Swerling, Esq., was present with a witness available and prepared to proceed.  Respondent moved to dismiss the complaint for lack of prosecution pursuant to 52 Pa. Code §5.245.  I granted the Motion.

FINDINGS OF FACT

1.
The Complainant in this proceeding is Kenneth N. Gjurich, whose address is listed on the complaint as 1191 Cobblestone Circle, Lansdale, PA. 19446.
2.
The Respondent in this proceeding is PECO Energy Company (PECO), which provides residential electric service to the Complainant.
3.
An initial in-person hearing was scheduled for November 25, 2008 at 9:30 a.m.
4.
That hearing was held as scheduled.  Respondent was present and prepared to proceed.
5.
By Hearing Notice dated November 6, 2008, and Prehearing Order dated November 6, 2008, Complainant was notified of the date and time of the initial hearing and provided information as to how to request a continuance.  Both of these documents were mailed to Complainant at the address provided on his complaint and were not returned to the Commission by the United States Postal Service.
6.
Complainant failed to appear at the hearing.
7
Complainant did not withdraw his complaint or contact this office to request a continuance or to explain his failure to appear.

8.
The hearing was adjourned at approximately 9:52 a.m.
DISCUSSION

The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  In this proceeding, Complainant is the proponent of a rule or order and thus bears the burden of proving by a preponderance of the evidence that Respondent has violated the Public Utility Code or a regulation or order of the Commission.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant also must establish that the particular Respondent named in the complaint is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to ensure that any findings of fact necessary for the Commission's decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term "substantial evidence" has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
Administrative agencies are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Comm., 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party's last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on his complaint form and have not been returned to the Commission by the post office.  Therefore, the Complainant is deemed to have received these documents and had sufficient notice of the date and time of the scheduled hearing.
As explained in the November 6, 2008 Prehearing Order, Complainant has the burden of proof in this proceeding regarding his complaint.  66 Pa. C.S. §332(a).  As the Complainant failed to appear or offer any evidence at the hearing, Complainant therefore has failed to meet his burden of proof, and the complaint should be dismissed with prejudice.  Evans v. Bell-Atlantic-Pa., Inc., Docket No. C-00957229, Commission Order entered July 12, 1996.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.
2.
Where notice of a hearing is sent by regular mail, it is presumed that notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 449 A.2d 658 (Pa. Super. 1982).
3.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is upon Complainant.

4.
By failing to appear to prosecute the complaint, Complainant has failed to sustain his burden of proof.

5.
Complainant did not prove that Respondent public utility violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).

ORDER
THEREFORE, 
IT IS ORDERED:


1.
That the motion of PECO Energy Company to dismiss the complaint filed at Docket No. C-2008-2062339 is granted;

2.
That the complaint filed by Kenneth N. Gjurich against PECO Energy Company at Docket No. C-2008-2062339 is dismissed with prejudice; and
3.
That the record at Docket No. C-2008-2062339 is marked as closed.

	Date:
	November 25, 2008
	
	

	
	
	
	Guy M. Koster
Administrative Law Judge
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