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OPINION AND ORDER
BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to Material Question and Request for Stay of the Proceedings to the Extent Necessary of Complainants, Chloramine Information Center
 (Petition) filed on May 16, 2008, in the above-captioned proceeding.  By Secretarial Letter dated June 9, 2008, we waived the thirty-day period for consideration set forth in 52 Pa. Code § 5.303.
The Material Question posed by the Petition is as follows:

Whether ALJ Chestnut’s decision, as set forth in Prehearing Order #1 (attached) granting DEP’s Motion in Limine and prohibiting the introduction of evidence in this proceeding “relating to the public health determinations made in the context of DEP’s permitting decisions to allow the use of chloramines at the PAWC facilities at issue here” is inconsistent with the Commission’s March 8, 2008 Order stating that “Section 318 [of the Public Utility Code] does nothing to divest the Commission of jurisdiction over legal issues regarding water purity, and only addresses questions of fact” and in no way limits the scope of the Commission’s inquiry and review in this proceeding?


For the reasons discussed below, we will answer the Material Question in the negative.
History of the Proceeding


The Complainants
 in this proceeding are customers of Pennsylvania American Water Company (PAWC) who object to PAWC’s proposal to convert the West Shore Regional Water Treatment Plant (WSRWTP) and the Silver Spring Water Treatment Plant (SSWTP) from chlorinated water to chloraminated water.  The Complainants filed Formal Complaints with the Commission in response to the announcement by PAWC that it intended to convert the WSWTP and the SSWTP from chlorinated water to chloraminated water on August 12, 2007.  



In its Answers to the Complainants, PAWC denied that there is a reliability, safety or quality problem with its service.  PAWC explained that it had obtained the necessary Public Water Supply permits from the Pennsylvania Department of Environmental Protection (DEP) after demonstrating to the DEP’s satisfaction that the proposed use of chloramines achieve public health goals and produce water that meets current and anticipated standards with no known health affects.  Finally, PAWC stated that it had delayed the conversion to chloramine voluntarily pending the outcome of this proceeding.  On September 7, 2007, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement.



On April 14, 2008, the DEP filed a Petition to Intervene, which was unopposed by the Complainants, PAWC and the Office of Consumer Advocate (OCA).  On the same date, the DEP filed a Motion in Limine to exclude testimony and evidence concerning the public health determinations made in the context of the DEP’s permitting decisions at issue in this proceeding.  A prehearing conference was held on April 24, 2008.  In her Prehearing Order #1 dated May 6, 2008, the ALJ granted the DEP’s Motion in Limine.  In granting the Motion, the ALJ determined that no evidence will be permitted “relating to the public health determinations made in the context of DEP’s permitting decisions to allow the use of chloramines at the PAWC facilities at issue here.”  Prehearing Order # 1 at 4.  


On May 16, 2008, the CIC filed the instant Petition.  Their Brief in Support of the Petition was filed on May 27, 2008.  Briefs in response to the CIC Petition were filed by the DEP, PAWC and the OCA on or about May 23, 2008.  
Discussion


The standards for interlocutory review are well established.  Section 5.302 of our Regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the com​pelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing there from could not be satisfactorily cured during the normal Commission review process.  Pennsylvania Public Utility Commission v. CS Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Services, Inc., 59 Pa. P.U.C. 538 (1985).  



During the course of a proceeding, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise pursuant to the provisions of 52 Pa. Code §§ 5.302 or 5.304.  Petitioners seeking Commission interlocutory review under 52 Pa. Code § 5.302 must show compelling reasons as to why interlocutory review is necessary to prevent substantial prejudice or expedite the conduct of the proceeding.  Unless otherwise directed by the Commission in exceptional situations, interlocutory review of the discovery rulings of presiding officers pursuant to 52 Pa. Code § 5.304 is not permitted absent certification by the presiding officer to the Commission that the matter involves a question of law or policy that warrants immediate resolution by the Commission. 



Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answers to material questions:  

(1)
Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the participants.

(2)
Determine that the petition was improper and return the matter to the presiding officer.

(3)
Decline to answer the question.

(4)
Answer the question.
Petition and Responses to the Petition


In its Petition, the CIC asks if the ALJ’s granting of DEP’s Motion in Limine is inconsistent with our Order entered March 13, 2008, wherein we concluded that we have subject matter jurisdiction over the instant Complaint.  The CIC contends that the ALJ’s decision is inconsistent with the Commission’s 4-0 decision reversing the ALJ’s granting of PAWC’s Preliminary Objections in which the Commission held that the water quality issues alleged by the Complainants fall under the joint jurisdiction of the two agencies.  March 13, 2008 Order at 16.  


The CIC lists two problems it sees with the ALJ’s decision and the DEP’s Motion: (1) neither federal nor state regulations have yet addressed the health and safety issues regarding chloramine disinfection byproducts; and (2) the permit process before DEP failed to provide adequate notice to its customers regarding the change in disinfection practices.  The CIC maintains that the Commission “clearly” left the door open for consideration of public health and safety issues associated with chloramines and chloramine disinfection byproducts.  The CIC requests that we grant its Petition and reverse the ALJ’s determination to prohibit consideration of public health and safety issues as part of its determination under Section 1501 of the Public Utility Code with respect to the use of chloramine disinfection.  CIC Petition at 2-3.


The CIC maintains that it does not seek to challenge DEP’s permitting process.  However, the CIC states that neither federal nor state regulations have yet addressed the health and safety of chloramine disinfection byproducts.  The CIC contends as follows:

[n]ew emerging disinfectant byproducts of chloramine have been identified and determined by the scientific community as being highly toxic and far more harmful to human health than the byproducts of chlorine EPA now regulates. 
CIC Petition at 1-2; CIC Br. at 3, 5 (emphasis omitted).  The CIC argues that, while chloramine as a compound may not be considered harmful to public health and safety, the byproducts that chloramine creates may still be considered to be harmful to public health and safety.  The CIC then contends that there are important public health considerations which have not been made with respect to this product and which this Commission, in the absence of any action taken by the DEP or EPA, is mandated to examine and determine whether service and facilities which result in chloramine disinfection byproducts are safe and reasonable for the public.  CIC Petition at 2.


The CIC argues that the issue in this proceeding is whether the decision made by PAWC, not the DEP, of introducing a chloramine system provides safe, adequate and reasonable service to its customers under all the circumstance alleged by the Complainants.  CIC Br. at 8-9.  Also, the CIC states that it does not challenge the DEP notice of permit application in the Pennsylvania Bulletin.  However, the CIC does question whether PAWC was reasonable when it relied upon the notice in the Pennsylvania Bulletin instead of providing additional direct notice to its customers.  CIC Br. at 9-10.


The OCA asserts that DEP’s primary enforcement authority over the provisions of the federal Safe Drinking Water Act (SDWA), 42 U.S.C. §§ 300f, et seq., cannot be read to supersede the Commission’s authority to enforce the Public Utility Code, 66 Pa.C.S. §§ 101, et seq.  The OCA argues that only the Commission has the authority to enforce Section 1501 and that the Commission’s review thereunder would include an examination of whether a utility’s plant investment is prudent.  The OCA continues its argument, stating that some of the evidence that DEP reviewed in the course of its permitting decisions “may also be useful” to the Commission in its enforcement of the provisions of the Code.  OCA Br. at 6-7.


The OCA agrees with the ALJ that DEP’s decision to issue permits to PAWC may not be collaterally attacked.  However, the OCA believes that the ALJ’s decision to exclude all evidence related to the public health determinations in the context of DEP’s permitting decisions is unnecessarily broad.  The OCA states that some of this evidence would be relevant to a determination of whether PAWC’s choice of treatment alternatives and its cost and implementation was prudent and appropriate – distinct from DEP’s requirements.  OCA Br. at 7.


PAWC supports the ALJ’s interpretation of the Commission’s March 8, 2008 Order in granting the Motion in Limine.  PAWC contends that the Commission lacks the statutory authority to reexamine public health determinations made pursuant to the Pennsylvania Safe Drinking Water Act (PSDWA), 35 P.S. §§ 721.1, et seq.  PAWC notes that Pennsylvania was granted “primacy” by the EPA in 1984 when it enacted the PSDWA.  Pursuant to the PSDWA, the Environmental Quality Board (EQB) and DEP are the Pennsylvania agencies with the exclusive authority for establishing health-based drinking water standards.  PAWC asserts that the Commission does not have the statutory authority to establish health-based drinking water standards or to reject or modify such standards established by the EPA, the DEP and/or the EQB.  PAWC Br. at 2, 3-6.  



PAWC asserts that under Pennsylvania case law the Commission lacks jurisdiction to reexamine public health determinations made by the EPA, the DEP or the EQB establishing drinking water standards pursuant to the SDWA and the PSDWA.  PAWC cites several cases including, Rovin, D.D.S. v. Pennsylvania Public Utility Commission, 502 A.2d 785 (Pa. Cmwlth. 1986) (Rovin).  PAWC argues that Rovin made a clear distinction between water service, which the Commission may regulate, and water quality, which may be regulated only by the DEP.  PAWC Br. at 11-13.


Lastly, PAWC contends that Section 318 of the Code does not provide the Commission with jurisdiction over water purity and quality.  Rather, Section 318 permits the Commission to certify questions of fact regarding water purity to the DEP.  


The DEP intervened in this proceeding at the Commission’s suggestion.
  DEP intervened to do two things: (1) to address the nature and extent of the overlapping jurisdiction shared by the Commission and the DEP regarding water quality of drinking water; and (2) to ensure that the Commission was not asked to review and possibly over-rule public health permitting decisions that DEP previously made concerning the use of chloramines under the SDWA and the PSDWA.
  The primary focus of both the federal and state law is protection of public health.  



DEP recites a history of the SDWA and the PSDWA and the DEP’s role of assuring that safe drinking water is supplied by approximately 10,000 water systems.  DEP states that the PSDWA permitting program is the main regulatory means to assure that safe drinking water is provided.  DEP Br. at 1-5.  The DEP then explains the standard setting process for unregulated contaminants used by the EPA and the DEP.  DEP Br. at 6-7.  



DEP discusses the overlapping jurisdiction of the Commission and the DEP and asserts that public health determinations made in the context of its permitting decisions are within its exclusive jurisdiction since the DEP is the state agency with “primary enforcement responsibility” over the state and federal drinking water program in Pennsylvania.  DEP Br. at 7.  The DEP then explains that neither the SDWA nor the PSDWA expressly state or imply that the DEP has exclusive enforcement responsibility vis-a-vis another state agency, such as the Commission.  DEP asserts that the Commission may also regulate public utilities with regard to the purity or water quality of the water service provided by them.  DEP Br. at 8.


The DEP states that it continues to recognize that the Commission has overlapping jurisdiction to consider and act upon the Complainants’ concerns regarding non-compliance with the DEP drinking water standards.  The DEP asserts, however, that the instant proceeding does not raise non-compliance related complaints but raises, in part, complaints concerning DEP drinking water requirements and DEP permit decisions that implement these requirements.  DEP believes that the Complainants still will have their day in court if the Commission reaffirms the ALJ’s Order approving the Motion in Limine.  The Complainants’ issues, however, will be limited to issues that do not directly challenge DEP’s permits, drinking water standards and related health determinations.  DEP Br. at 12.  


The DEP challenges the Complainants’ statement that new emerging disinfectant byproducts of chloramine have been identified by the scientific community as being highly toxic and far more harmful to human health than the byproducts of chlorine the EPA now regulates.  The DEP also disputes the Complainants’ statement that these byproducts will be regulated or banned in the very near future.  DEP Br. At 13-14.  
DEP notes that the EPA’s approach to classifying unregulated contaminants is based on available data that characterizes the occurrence and adverse health risks a contaminant may pose to consumers of public water systems.  DEP states that the DEP is still in the process of determining whether it will regulate disinfection byproducts that are on the final list.  Moreover, inclusion on the draft Contaminant Candidate List (CCL) does not mean that a Maximum Contaminant Level (MCL) or other standard is imminent.  The DEP believes that it is far too early to know whether standards will be set for the disinfectant byproducts of chloramine on the CCL.  DEP Br. at 13-14.
Disposition



Upon review and consideration of DEP’s Motion in Limine and the Briefs filed by the DEP, the OCA, PAWC and the CIC, we find it necessary to clarify the purpose of this proceeding.  First of all, this proceeding cannot be used to challenge the DEP’s permitting process or the issuance of the four permits involved.  As explained by the DEP:

[T]he Legislature has entrusted the permitting of drinking water suppliers to the DEP from a public health and safety perspective.  The PUC also regulates drinking water quality in active partnership with the DEP, using DEP’s Maximum Contaminant Levels (MCLs) and MRDLs as its own.  Water quality standards such as MRDL
 and MRDLGs
 at issue here are the product of the US EPA study and expertise and consideration of public comments and input from stakeholders.  Allowing Complainants to second-guess the carefully considered decisions of the DEP and EPA on technical water quality issues would overturn the Legislature’s policy choice to entrust such matters to DEP.   
DEP Br. at 10-11.  


In our March 20, 2008 Order, we described the overlapping jurisdiction of the Commission and the DEP as follows:
Moreover, a utility’s compliance with the SDWA is a portion, albeit critical, of all of the broad categories of service over which the Commission has jurisdiction.  The Commission’s broader legislative grant of authority is to ensure that all aspects of a utility’s service meet Section 1501 of the Code, the enforcement of which only the Commission is entrusted.  Examples of service beyond the SDWA include, inter alia:  (1) whether reasonable and adequate notice has been given to customers (distinct from the DEP’s permitting requirements); (2) whether the company’s choice of treatment alternatives and its cost and implementation was prudent and appropriate (again, distinct from the DEP’s requirements); and, (3) whether water provided at the tap is suitable for all household uses (water can be found compliant with the SDWA but can nonetheless stain laundry, be foul-smelling, sediment-laden and/or damaging to plumbing fixtures).

March Order at 13-14.  


The Complainants in this proceeding have concerns regarding the suitability of water treated by chloramines for household use; the effect that the change in treatment will have on PAWC’s facilities, including lead leaching from pipes; affordability concerns of installing filtration systems; safety concerns; and concerns regarding whether PAWC provided adequate and timely notice of this change in treatment.  All of these issues are within our jurisdiction. 


The DEP filed its Motion in Limine asking the ALJ to exclude “all evidence concerning the public health determinations made in the context of the DEP’s permitting decisions.”  DEP Br. at 10; Motion in Limine at 1-3.  In rendering her decision, the ALJ held as follows:

That the Motion in Limine filed by DEP on April 14, 2008 is granted.  While the Opinion and Order entered by the Commission on March 20, 2008 in this proceeding does explain how the Commission’s jurisdiction overlaps that of DEP and identifies various possible issues that may be considered in this proceeding, that order must be read in conjunction with controlling statutory and appellate authority.  As the Commission noted, its review of water quality is broad and includes such issues as whether the water is discolored, excessively chlorinated, has an objectionable odor, contains particles, etc. pursuant to the exercise of its jurisdiction provided by §1501 of the Public Utility Code, 66 Pa. C.S. §1501.  It is important to note, however, that in none of the cases cited by the Commission did it purport to reexamine the public health determination made by DEP.  As the agency entrusted with the jurisdiction to administer and enforce the federal and state standards relating to disinfectants applied to drinking water, DEP evaluated the public health issues associated with the use of chloramines, and, as stated in DEP’s Motion, “the permit issued to respondent incorporates limits and conditions needed to protect public health.”  Motion at 2.  That decision cannot be collaterally attacked in this proceeding, nor is this [proceeding] the appropriate venue to challenge the federal and state standards relating to disinfectants.  No evidence will be permitted, therefore, relating to the public health determinations made in the context of DEP’s permitting decisions to allow the use of chloramines at the PAWC facilities at issue here.

Prehearing Order #1 at 4.


Based upon our review of this material question and the parties’ positions, as set forth in the pleadings, we agree with the ALJ’s decision to grant the DEP’s Motion in Limine.  The DEP has primary jurisdiction with regard to the public health issues related to the use of chloramines at PAWC facilities.  Therefore, allowing the introduction of public health-related evidence from the DEP permitting decisions would be improper.  The Commission will not second-guess the DEP’s permitting decisions or its public health determinations regarding the use of chloramines.  The parties may not use this venue to collaterally attack the decisions of the DEP or standards related to disinfectants properly within its authority under the federal and state safe drinking water laws. 


However, as explained in the Commission’s March 20, 2008 Opinion and Order, this does not preclude the parties from introducing non-public health evidence that is relevant to those issues of water quality that do lie within the Commission’s jurisdiction, even if the evidence was also previously presented before the DEP
.  See March Order at 13-14.  Examples of those issues beyond the SDWA and properly within the jurisdiction of the Commission are, inter alia: (1) whether reasonable and adequate notice has been given to customers by Pennsylvania-American Water Company (distinct from the DEP’s permitting requirements); (2) whether the company’s choice of treatment alternatives and its cost and implementation was prudent and appropriate (again, distinct from DEP’s review and requirements); and (3) whether water provided at the tap is suitable for all household uses and constitutes the provision of safe, adequate, efficient and reasonable service and facilities under 66 Pa. C.S. §1501.


Based upon our review of the record, as developed, we conclude that the Petition is proper because it will expedite this proceeding.  Accordingly, we will answer the CIC’s Material Question in the negative and return this matter to the Presiding Officer for such further proceedings as may be necessary; THEREFORE,


IT IS ORDERED:


1.
That the Petition for Commission Interlocutory Review of and Answer to Material Question filed on May 16, 2008, is granted. 


2.
That the Petition for Commission Interlocutory Review of and Answer to Material Question filed on May 16, 2008, is answered in the negative.



3.
That the Prehearing Order #1 of Administrative Law Judge Marlane R. Chestnut is affirmed.


4.
That the Motion in Limine does not preclude the Parties from introducing non-public health evidence that is relevant to issues within the jurisdiction of the Commission as outlined in its Order of March 20, 2008.



5.
That this matter shall be returned to the presiding Administrative Law Judge for further proceedings, consistent with this Opinion and Order.  






 
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 17, 2008 

ORDER ENTERED: September 15, 2008
	�	The Complainants now style themselves as the Chloramine Information Center (CIC), which is an unincorporated association.  All but one of the Complainants, Sharon Landis at Docket No. C-20078050, filed this Petition.  


	�	The remaining Complainants are as follows: Susan Pickford at Docket No. C-20078029, Robert and Nancy Cox at Docket No. C-20078030, Anthony F. Davis at Docket No. C-20078031, Lisa M. Walker at Docket No. C-20078034, Victoria Millard at Docket No. C-20078035, Christine and Erik Bish at Docket No. C-20078036, David and Jessica Sears at Docket No. C-20078037, Matt and Tricia J. Coniglio at Docket No. C�20078038, Hans and Renee Wertz at Docket No. C-20078039, Barbara Stern at Docket No. C-20078041, William V. Bottonari at Docket No. C-20078042, Kelly L. Houpt at Docket No. C-20078043, Arthur J. Sconing at Docket No. C-20078044, Gerard E. and Barbara Martin at Docket No. C-20078045, Carl L. Crone at Docket No. C-20078046, Sharon Landis at Docket No. C-20078050, Ann Marie Judson at Docket No. C�20078051, Adele Wilcox and John Kirk at Docket No. C-20078052, and Danielle Oakes at Docket No. C-20078061.





 


	� 	See the Commission’s March 13, 2008 Opinion and Order in this matter, entered on March 20, 2008, Docket No.C-20078029 et al.


	� 	Pub.L.No.93-523 (Dec. 16, 1974), 88 Stat.1661, codified at 42 U.S.C. §300f et seq.  As required by law the federal government regulates the identification and allowed levels of contaminants allowed in drinking water.  The DEP has authority to assume primacy of the federal safe drinking water program under the SDWA.  Under the PSDWA, see 35 P.S. §721.5 (a), DEP is required to establish drinking water quality standards, monitoring, reporting, record keeping and analytical requirements, requirements for public notification, standards for construction, operation, permitting and modifications to public water systems, emergency procedures, standards for treatment techniques, and compliance and enforcement procedures.


	�	Maximum Residual Disinfectant Level


	�	Maximum Residual Disinfectant Level Goal 	


	�	Because the pleadings before the Commission do not list what documentary or testimonial evidence was presented to DEP during the permitting process, it is unclear whether any non-public health related evidence was submitted incidental to DEP’s review and whether it may be relevant to the review of issues properly within the jurisdiction of this Commission.  As with all evidence that is presented at a hearing, the determination of what evidence is probative and relevant to the issues is within the sound discretion of the ALJ.
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