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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Philadelphia Gas Works’ (PGW) Petition for Extraordinary or Emergency Rate Relief (the Petition).  By Order Certifying the Record, dated December 5, 2008, Administrative Law Judge (ALJ) Marlane R. Chestnut certified the record in this matter to us for consideration and disposition.  
I.  History of the Proceeding
 On November 14, 2008, PGW filed the Petition asking this Commission to take emergency action, pursuant to 66 Pa. C.S. §§ 1308, 1308(e), 2212(c) and 52 Pa. Code § 5.41, to:

(1) 
Immediately issue a secretarial letter establishing an expedited hearing schedule with no ALJ recommended decision;

(2) 
Grant permission to PGW to delay its regular quarterly GCR [gas commodity rate] adjustment, usually filed on December 1, and put the revised GCR rate into effect simultaneous with any base rate increase authorized by the Commission;
(3) At its December 18, 2008 Public Meeting:

(a) 
Permit PGW to put in place on less than statutory notice Supplement No. 28 to PGW’s Tariff No. 2, which:

(1)
Reduces PGW’s GCR rate by approximately $85 million; and 

(2) Increases PGW’s distribution delivery service rates on an across-the-board basis, so as to result in $60 million in additional annual base rate revenues; and

(b)
waive existing regulations and (if necessary) waive any applicable provisions of the Public Utility Code inconsistent with approval of the Petition.

Petition at 2-3.  The Petition alleges that PGW is in serious economic jeopardy and that immediate emergency action is needed by the Commission at its December 18, 2008 Public Meeting in order to, inter alia, cover substantial additional financing costs that will occur in the next few months due to the global credit crisis, allow PGW to maintain its bond coverage requirements and existing sources of external funding, and avoid cutbacks in normal levels of reliability and service to its customers.
By letter dated November 17, 2008, the Office of Small Business Advocate (OSBA) filed correspondence objecting to the delay in PGW’s GCR filing.  OSBA argued that it did not have a meaningful opportunity to respond to PGW’s request for a delay in its GCR filing because OSBA received a copy of PGW’s filing on the afternoon of Friday, November 14th, and PGW requested that the Commission issue a Secretarial Letter by the close of business on Monday, November 17, 2008, granting the requested delay.  OSBA further contended that the requested delay was unsupported by the averments in the Petition.  OSBA requested that if the Commission issued a Secretarial Letter on November 17, 2008, granting a delay of the GCR filing, the Commission expressly reserve the right of the parties to litigate the lawfulness of that delay as part of the instant proceeding.
PGW responded by correspondence also dated November 17, 2008.  PGW submitted that the requirement to file its quarterly GCR revision on December 1, 2008, is based on a regulation, rather than a statute, and the Commission has authority to waive its own regulations.
By Secretarial Letter dated November 18, 2008, the Commission granted PGW’s request to delay its GCR filing, subject to the parties’ right to litigate the lawfulness of the GCR delay in this proceeding.  That Secretarial Letter also assigned the Petition to the Office of Administrative Law Judge for hearing and certification of the record to the Commission for final decision at the December 18, 2008 Public Meeting.

OSBA filed a Notice of Intervention on November 18, 2008.  The Office of Trial Staff (OTS) filed a Notice of Appearance on November 18, 2008.  The Office of Consumer Advocate (OCA) filed a Notice of Intervention on November 21, 2008. 

On November 24, 2008, the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) filed a Petition to Intervene and Answer.  PICGUG is comprised of Albert Einstein Healthcare Network, The Building Owners’ and Managers’ Association of Philadelphia, the Philadelphia College of Osteopathic Medicine, Temple University, and the Thomas Jefferson University/Jefferson Health System.  The members of PICGUG are large volume natural gas customers of PGW who are concerned that the results of this proceeding will directly affect their rates.
On November 25, 2008, a Joint Petition to Intervene was filed by Interstate Gas Supply, Inc. (IGS) and Dominion Retail, Inc. (Dominion Retail) (together with IGS, the NGSs).  IGS and Dominion Retail are each licensed natural gas suppliers currently providing service to customers in the Commonwealth of Pennsylvania.

Also on November 25, 2008, a Petition to Intervene and Answer was filed by Tenant Union Representative Network (TURN) and Action Alliance of Senior Citizens (Action Alliance) (together with TURN, TURN, et al.).  These Philadelphia-based organizations advocate on behalf of low and moderate income residential customers and consumers of the utility services of PGW.  
On November 26, 2008, a Petition to Intervene and Answer was filed by the Philadelphia Housing Authority (PHA).  PHA is a public agency that develops, acquires, leases and operates affordable housing for city residents with limited incomes.  It alleges that it is one of PGW’s largest customers.  It has an interest in this proceeding because the Petition could affect rate schedules under which PHA receives service.
Also on November 26, 2008, OCA filed an Answer to PGW’s Petition.  OCA argued, inter alia, that any rate relief granted in response to the Petition must focus solely on the emergency rate relief necessary to assure the Company’s ability to provide safe and adequate service to its customers at this time, and should not address the broader concerns raised by PGW in its Petition.  
In addition, on November 26, 2008, OTS filed an Answer to PGW’s Petition.  OTS stated that it does not oppose the Petition to obtain extraordinary rate relief, but asked the Commission to require PGW to file a subsequent base rate case within a specified time frame to ensure that its rates are just and reasonable going forward.
An Initial Prehearing Conference was held on Monday, December 1, 2008, and attended by representatives of PGW, OTS, OCA, OSBA, PICGUG, TURN et al., the NGSs, and PHA.  Later that same day, ALJ Chestnut issued Prehearing Order No. 1 which, inter alia, granted the unopposed Petitions to Intervene of PICGUG, TURN et al., the NGSs and PHA.  
An evidentiary hearing was held on December 4, 2008.  ALJ Chestnut certified the record to this Commission by Order dated December 5, 2008.

Briefs were filed on December 12, 2008, by the following parties:  PGW, OSBA, OCA, OTS, the NGSs and PICGUG.  No reply briefs were permitted. 
II.  Background
As noted above, PGW requests an extraordinary base rate increase for its distribution operations of approximately 5.2%, or $60 million.  PGW suggests that the increase be allocated “on an across-the-board-basis.”  Petition at 2-3.  PGW asserts that there are four primary issues which prompted the filing of its Petition.  First, PGW references the global credit crisis and states that the extraordinary relief will “cover the substantial additional financing costs PGW anticipates” that may result from a crisis.  Id. at 1.  Second, PGW states that the requested increase will “enhance the chances that [PGW] will be able to continue to access the financial markets, maintain its minimally adequate bond rating and borrow the funds it needs to operate.”  Id.  Third, PGW asserts that the requested increase will provide a small amount of funds which could partially replace critical borrowing if PGW were to lose some or all of its existing credit facilities.  Id. at 2.  Finally, PGW asserts approval of its request “will send a signal to the investment community that [PGW] has the support of its regulator, further enhancing its chances of weathering this economic storm.”  Id.


In its Petition, PGW specifically described several financial transactions that must be completed over the next eighteen months.  PGW explains that it now uses its commercial paper (approximately $150 million) to provide liquidity throughout the year and to enable it to make natural gas and other purchases in the Fall.  Petition at 5.  As projected for fiscal year end 2009, PGW will have no non-borrowed cash and will have to issue its commercial paper in order to pay expenditures beginning in September.  At the present time, PGW will be required to resell its commercial paper; approximately one-half ($73 million) was sold in November 2008,
 and the remainder ($75 million) will be sold or rolled over on or before February 15, 2009.  Petition at 6.  The roll over of PGW’s commercial paper is the first financial transaction that PGW argues supports its request.


Next, PGW explains that it currently carries approximately $1.2 billion of outstanding long-term debt to fund its capital improvement programs.  Petition at 5-6.  Approximately $311.6 million of that long-term debt is in the form of variable rate bonds issued in 2006 (the 2006 Bonds).  Due to circumstances involving the insurer of the bonds, PGW was unable to remarket the bonds.  Under the terms of a Standby Bond Purchase Agreement issued by the consortium of banks that support PGW’s commercial paper, PGW would have to begin paying back the 2006 Bonds as a term loan beginning in July 2009.  PGW has been advised that it must remarket the 2006 Bonds as fixed rate bonds in order to avoid the consequences of the term loan provision.  Id. at 7.  In support of its extraordinary increase request, PGW alleged that, even if the 2006 Bonds are successfully remarketed, it will incur a one-time charge in Fiscal Year 2009 of as much as $30 million and additional interest and debt service coverage requirements of $14 million annually.
  “PGW projects that its additional revenue requirement in FYE 2009 for the remarketing will be approximately $19.25 million.”  Petition at 7-8  (emphasis in the original).


PGW then lists several additional events which are anticipated in the future.  PGW is required to pay off all of its outstanding commercial paper for one day each year.  That pay off is scheduled to occur by the end of May 2009.  PGW expects to issue an additional $150 million in long-term debt by December 2009.  Because of PGW’s current credit ratings and financial circumstances (as well as lack of bond insurance), PGW expects that market access for this issue will be extremely expensive or, possibly, not available.  PGW’s current commercial paper letter of credit runs out in May 2010.  PGW asserts that it must renew it or find a replacement vehicle for $150 million in liquidity.  Under current circumstances, PGW believes that it would be extremely difficult to renew that letter of credit.  Petition at 8.



According to PGW, the failure to successfully complete any of the foregoing financial transactions would jeopardize its already low credit ratings.  Petition at 9.  PGW warns that PGW’s financial situation could become much worse if its collections experience deteriorates.  PGW is currently experiencing a collection rate of 96% which is an improvement over past efforts which realized a 92% rate.  According to PGW, if its collection rate falls due to the broad economic downturn, it could lose as much as $30 – 35 million in Fiscal Year 2009.  That type of loss would mean that PGW would “just barely meet its bond coverage requirement of 1.5 times and have a fixed coverage charge well below the minimum level for an investment grade credit, likely resulting in a downgrade.”  Id. at 10.



With regard to the consequences of the failure of the specific financial transactions, PGW states the following:

a)
If PGW were unable to remarket the 2006 Bonds it would be faced with the obligation of repaying the proceeds as a five year term loan at an additional revenue requirement of approximately $100 million yearly.
b)
If PGW were unable to sell one or both tranches of commercial paper it would be required to fund an additional $75-$150 million to provide necessary liquidity.

c)
If PGW were unable to sell a long term bond in December/January 2009, it would be required to stop all but essential construction pending its ability to finance a smaller amount or make a private placement at greatly increased cost.

d)
If PGW lost all or a portion of its commercial paper letter of credit it would be forced to repay any outstanding commercial paper within 90 days and find another source of cash working capital.  The revenue requirement associated with such steps is over $170 million.  If this occurred, the company would have to take extraordinary measures to reduce costs such as layoffs to minimum staffing levels, reductions in maintenance schedules, reductions in all non-essential capital spending and a general contraction of capabilities in order to conserve cash.  All of these steps would reduce existing service and operations, such as stopping new connections, halting non-safety related maintenance and significantly reducing customer service.

Petition at 11 (emphasis in original) (footnote omitted).  


In view of the foregoing, PGW argues that it must increase its base rates at this time in order to:

1) cover PGW’s additional revenue requirement due to the anticipated (and hoped for) remarketing of the variable rate bonds; 2) improve PGW’s financial outlook for FY 2009 and subsequent years to increase its chances of completing its key financial transactions and maintaining or improving its bond rating; 3) signal the financial markets that the issues at PGW are understood by the regulator and needed actions will be taken; and 4) provide PGW with a small amount of cash reserves in case . . . [PGW] needs to operate while finding another source of funds to sustain essential activities.

Petition at 12.



PGW supports its requested revenue requirement of $60 million by arguing that figure will cover $20 million in incremental revenue requirement in Fiscal Year 2009 and a post-Fiscal Year 2009 revenue requirement of approximately $14 million.  PGW also asserts that the $60 million would provide improvement to PGW’s cash working capital, fixed coverage levels and debt-to-equity ratio levels.  These steps are said to be important to maintain PGW’s access to external capital.  Finally, the additional revenue is argued to provide PGW with some margin in case PGW would have to replace its liquidity currently provided by the commercial program or incur the increased revenue requirement from the 2006 Bond remarketing.  Petition at 12.



PGW explains that the timing of its Petition is necessitated by the flow of billing and collections over the seasonal cycles.  PGW argues that the requested increase must be in place and billable by January 1, 2009, because “PGW bills over 70% of its revenues in the four month winter period, December 1 through March 31.”  Petition at 16-17 (footnote omitted). PGW argues that it cannot wait for a base rate increase under the normal schedule because any resulting increase would not go into rates until a year from now.  PGW also notes that many of the key financial transactions described above will have already taken place before the conclusion of a normal base rate case.  Id. at 17.



PGW proposes to implement the proposed increase simultaneously with a decrease in its GCR pursuant to Section 1307(f) of the Public Utility Code (Code), 66 Pa. C.S. § 1307(f).  PGW proposes to increase its delivery service charge for PGW customers by approximately 5.2%.  PGW proposes to increase the delivery service charge at each customer class, including interruptible transportation customers, on an equal percentage.  PGW asserts that, to the extent there are cost of service or other rate structure issues, those issues can be raised at PGW’s next general rate case.  Petition at 19.  Simultaneously with the increase to the delivery service charge, PGW proposes to put into effect its anticipated decrease in its GCR rate.  Normally, the GCR rate decrease would go into effect on December 1.  However, PGW proposes to delay that decrease by one month.  The combined effect of PGW’s proposed base rate increase and GCR decrease is a 2.2% net rate decrease for customers.  Id.


PGW argues that it has taken several steps to mitigate the effect of its proposed increase on customers.  First, PGW notes that it has requested to combine the proposed increase with its GCR decrease so that the net effect on customers remains a rate decrease.  Second, PGW has instituted a cost containment plan which is projected to result in total annual savings of $2-3 million in Fiscal Year 2009 and additional annual and one-time savings in subsequent years.  PGW has also continued its “Business Transformation Initiative” (BTI) which is designed to reduce PGW’s costs and produce additional revenue of approximately $25 million of cost savings and additional cash flow annually.  Finally, PGW alleges that, barring a financial crisis, PGW will file a comprehensive conservation and energy efficiency plan with the Commission immediately after the ruling on this Petition.  The plan will be designed to help residential and commercial customers achieve usage reductions to further reduce their natural gas bills.  Petition at 14-15.



Finally, PGW has requested that the Commission grant any waivers which may be necessary to approve the Petition pursuant to the authority provided in Section 2212(c) of the Code, 66 Pa. C.S. § 2212(c).  The requested waivers include the timing and notice requirements of Section 1308 of the Code, 66 Pa. C.S. § 1308 and Chapter 53 of the Commission’s regulations; the timing of PGW’s quarterly GCR rate change scheduled for December 1, 2008 pursuant to Section 1307 of the Code, 66 Pa. C.S. § 1307, and our Regulations at 52 Pa. Code § 53.66; the requirement regarding adjustments to rates on more than a quarterly basis under Section 1307(f)(ii) of the Code, 66 Pa. C.S. § 1307(f)(ii); and any other provisions of the Code or our Regulations that would prevent the Commission from acting on PGW’s Petition.  Petition at 20-21.

III.  Discussion
We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
A.
Standard to be Applied to PGW’s Request for Extraordinary or Emergency Rate Relief
1.
Positions of the Parties



PGW states that it has filed its Petition “both as an extraordinary rate relief petition and, alternatively, a petition for ‘emergency’ rate relief.”  PGW M.B. at 7.  PGW argues that it has sought the alternative “emergency rate relief” pursuant to this Commission’s authority to modify the Code when necessary to recognize PGW’s status as a municipal utility which operates under the cash flow ratemaking method.  Id.


PGW argues that it has met all applicable prongs of the Section 1308(e) test, noting that the Commission does not review PGW’s rate of return, but instead looks to PGW’s required coverage ratios.  That examination is guided by the just and reasonable standard.  PGW M.B. at 9, citing Petition of Philadelphia Gas Works for Extraordinary Rate Relief, Docket No. R-00017034F0002 (Order entered April 12, 2002) (PGW 2002).  



PGW asserts that it has presented sufficient evidence to meet the applicable standards under Section 1308(e) of the Code.  However, in the alternative, if it is found that PGW has failed to meet any of the applicable tests or other conventional requirements for Section 1308(e) relief, PGW requests that the Commission act under Section 2212(c) of the Code, 66 Pa. C.S. § 2212(c), to modify the requirements as necessary to recognize PGW’s status as a cash flow municipal utility.  PGW M.B. at 9.  



OTS observes that PGW initially suggested that its request for relief was not governed by Section 1308(d) of the Code, 66 Pa. C.S. § 1308(d), because the filed tariff actually resulted in a rate decrease.  This occurs because PGW will experience a rate decrease in its GCR which, even with the increase sought in this proceeding, will produce an over-all decrease in rates.  OTS M.B. at 2.  However, OTS points out that, standing alone, the Petition seeks an increase in base rates that will affect more than 5% of its customers and will represent an increase greater than 3% of PGW’s total gross annual intrastate operating revenues.  Accordingly, OTS argues that Section 1308(d) applies and, as the Petition represents an extraordinary rate request, the appropriate standard to apply is Section 1308(e) of the Code.  Id. at M.B. at 3.



OTS also points out that Section 1308(e) requires that a request for extraordinary rate relief must be brought in the context of a base rate filing.  OTS M.B. at 3.  However, rather than attempting to waive that requirement pursuant to Section 2212(c) of the Code as suggested by PGW, OTS argues that the Commission should temporarily suspend the rate case requirement by requiring that PGW file a base rate case in 2010.  Id. at 4.  As will be seen below, a substantial item in PGW’s justification for the requested increase is a one-time fee relating to the remarketing of bonds in 2009.  On that basis, OTS asserts that a condition requiring the filing of a base rate case is essential.  OTS argues that “it is imperative that the Commission require that PGW file a base rate case in order to determine if the amount approved is just and reasonable on a going forward basis after the one time fee payment.”  OTS M.B. at 5.



OTS points out that, under Pa. PUC v. Metropolitan Edison Co., Docket No. P-80070235 and R-80051196 (Order entered August 28, 1980)(Met-Ed) and Pa. PUC v. Pennsylvania Electric Co., 52 Pa. PUC 487 (Sept. 5, 1978) (Penelec), PGW must satisfy a three-prong test to meet the standard under Section 1308(e).  According to OTS, PGW must “present credible and sufficient evidence to establish that there is an immediate necessity for the extraordinary rate relief for the maintenance of its financial stability.”  OTS M.B. at 5.



OCA also argues that Section 1308(e) of the Code is the appropriate standard to apply to this Petition.  OCA asserts that Section 1308(e) places a heavy burden on PGW and that any rate relief granted should only address PGW’s immediate needs in order to stabilize its current financial situation.”  OCA M.B. at 9-10.  OCA also notes that Met Ed and Penelec provide that PGW has a heavy burden going forward “and that extraordinary rate relief cannot be granted based on speculation or conjecture.”  Id. at 11.



OCA also notes that Section 1308(e) has a limitation which mandates that any extraordinary rate relief granted should provide no more than the rate of return on the utility’s common equity established in the utility’s last rate filing.  Noting that PGW is a cash flow company, OCA suggests that the statutory limitation can be recognized by ensuring that any relief granted should be carefully tailored to maintain the status quo in the face of immediate challenges.  The relief should simply place the company “in the same position it was in at the close of its last base rate case.”  OCA M.B. at 15.



In a fashion similar to OTS, OSBA argues that, the relief requested by PGW constitutes a general rate increase pursuant to Section 1308(d) of the Code.  OSBA M.B. at 5-6.  OSBA also points out that while Section 1308(e) provides for extraordinary rate relief, a Section 1308(e) filing may only be made during the pendency of the base rate increase request.  Accordingly, OSBA argues that PGW’s request must be adjudicated under Section 1308(d) with a suspension period ending on August 13, 2009.  Under those circumstances, the extraordinary rate relief request may be adjudicated in thirty days, but PGW will have to also pursue the base rate request under Section 1308(d).  Id. at 7, 26-28.



OSBA also argues that, to the extent that PGW seeks waivers of various provisions of the Public Utility Code pursuant to Section 2212(c) of the Code, the Commission must refrain from granting such waivers in an unconstitutional manner.  OSBA asserts that, in order for Section 2212(c) to be implemented properly, the waiver authority exists only to the extent that the Commission may waive provisions of the Code which are inconsistent with a statutory provision specifically applicable to PGW.  An example OSBA provides is the waiver of the rate of return limitation on Section 1308(e) relief.  That limitation contradicts Section 2212(e) of the Code, 66 Pa. C.S. § 2212(e), which recognizes PGW as a cash flow utility.  On that basis, the waiver of the rate of return limitation is appropriate.  OSBA M.B. at 29-32.



OSBA also argues that PGW must satisfy the first three prongs of Section 1308(e) of the Code as discussed in Penelec and Met Ed.    OSBA asserts that PGW must prove that immediate relief is necessary for the maintenance of financial stability to enable PGW to continue to provide service, avoid reductions in maintenance programs and avoid substantially reducing its employment.  OSBA M.B. at 9-13.



PICGUG also asserts that PGW’s extraordinary rate relief request is governed by Section 1308(e) of the Code.  PICGUG notes that any such request must be based upon an immediate need for the maintenance of financial stability.  PICGUG suggests that any relief “should act as a bridge to meet a utility’s instant financial need until the utility can submit a full base rate case for complete PUC review.”  PICGUG M.B. at 6-7.  

2.
Disposition



PGW’s Petition is unquestionably a request for extraordinary rate relief pursuant to Section 1308(e) of the Code.  As such, PGW must meet the three-prong test as outlined in Met Ed and Penelec.  In addition, we are cognizant of our treatment of PGW’s last extraordinary rate relief proceeding in PGW 2002.  Accordingly, the standards which we discuss below will be applied to PGW’s filing.



We have noted the arguments raised by OTS, OCA and OSBA regarding the requirement that a Section 1308(e) request for extraordinary relief must take place in the context of a base rate filing.  These parties are correct that PGW cannot avoid the application of Chapter 13 of the Code by suggesting that its Petition be viewed in conjunction with PGW’s GCR filing so as to show a rate decrease.  PGW’s Petition clearly seeks an increase in base rates subject to Chapter 13 of the Code.  PGW’s suggestion that the GCR proceeding in some fashion alters the basic nature of the Petition is wrong.
OTS has suggested that we temporarily suspend Section 1308(e)’s requirement that extraordinary relief be requested in the context of a base rate filing, but that we require such a filing on or before December 1, 2010.  We find that the OTS proposal is appropriate, however, we will require the base rate filing to be made on or before December 31, 2009.  As we will discuss below, the financial markets are in turmoil.  No Party in this proceeding contests that fact.  While we will provide a “bridge” to PGW (as aptly characterized by PICGUG), we also will require PGW to file a base rate proceeding on or before December 31, 2009, to ensure that the relief granted herein is appropriate on a going-forward basis.  It is anticipated that by December 31, 2009, the financial markets will have achieved some degree of stability, PGW’s financial transactions will have been completed with their consequences known and a significant portion of its cost savings programs will have an impact on that proceeding.
3.
Requirements of Section 1308(e)



In pertinent part, Section 1308(e) of the Code, 66 Pa. C.S. §1308(e), states as follows:

Upon petition to the commission at the time of filing of a rate request or at any time during the pendency of proceedings on such rate request, any public utility may seek extraordinary rate relief of such portion of the total rate relief requested as can be shown to be immediately necessary for the maintenance of financial stability in order to enable the utility to continue providing normal services to its customers, avoid reductions in its normal maintenance programs, avoid substantially reducing its employment, and which will provide no more than the rate of return on the utility’s common equity established by the commission in consideration of the utility’s preceding rate filing, . . . . 



Section 1308(e) establishes a four-part test.  The first three prongs of the test determine whether immediate rate relief is necessary for the maintenance of a company’s financial stability.  See, Met-Ed and Penelec.
In Met-Ed and Penelec, the Commission stated that:

Proof of such immediate necessity for such rate relief required for the maintenance of the utility’s financial stability must be clear and fully supportable of a finding by the commission that the financial stability of the utility is actually in jeopardy.

Penelec, 52 Pa. P.U.C. at 488; Met-Ed, slip op. at 6.



The fourth prong of Section 1308(e) of the Code test places a cap on any rate relief that the Commission may award in this type of proceeding.  Section 1308(e) provides that the Commission may award such relief as is necessary provided that the relief awarded gives the utility no greater return on equity than that approved in the utility’s preceding rate case.  PGW is not regulated on a rate of return basis.  66 Pa. C.S. § 2212(e).  We have therefore waived the fourth prong of the Section 1308(e) standards of the Code, 66 Pa. C.S. § 1308(e), pursuant to Section 2212(c) of the Code, 66 Pa. C.S. § 2212(c).  PGW 2002.
4.
Section 2212(e)-Prior Ratemaking Methodology-Cash Flow Method



On July 1, 2000, the Commission assumed jurisdiction over the public utility services being furnished by PGW within the City of Philadelphia.  66 Pa. C.S. § 2212.  It is noted that prior to the passage of the Natural Gas Choice and Competition Act (66 Pa. C.S. §§ 2201, et seq. or the Act), the Philadelphia Gas Commission (PGC) regulated PGW.  Although the PGC continues to approve PGW’s operating budget each year, the Commission, pursuant to 66 Pa. C.S. § 2212(e), is charged with establishing overall rates and charges for PGW.  Section 2212(e) directs the Commission as follows:

Notwithstanding any provision of this title to the contrary, in determining the city natural gas distribution operation’s revenue requirement and approving overall rates and charges, the commission shall follow the same ratemaking methodology and requirements that were applicable to the city natural gas distribution operation prior to the assumption of jurisdiction by the commission, and such obligation shall continue until the date on which all approved bonds have been retired, redeemed, advance refunded or otherwise defeased.

66 Pa. C.S. § 2212(e).



In addition, the Commission is directed to permit the city natural gas distribution operation to impose, charge, or collect rates or charges to provide minimal debt service coverage.  Id.  Further, 66 Pa. C.S. § 2212(c) provides that the provisions of the Code shall apply to the public utility service of a city natural gas distribution operation with the same force as if the city natural gas distribution operation was a public utility under Section 102, 66 Pa. C.S. § 102.



It is well settled that, pursuant to 66 Pa. C.S. § 2212(e), the Commission utilizes the cash flow method of ratemaking to establish PGW’s rates.  The Commission, in its 2001 PGW Base Rate Order, explained that:

[T]he General Assembly clearly directs the Commission, in Section 2212(e) of the Act, to set rates in a base rate proceeding for PGW in accordance with its previous ratemaking methodology and requirements rather than by other ratemaking methods traditionally employed in reviewing public utility rate filings.  In this instance, the previous ratemaking methodology, as contained in PGW’s Management Agreement and affirmed by the Pennsylvania courts, is the cash flow method.

Pa. PUC v Philadelphia Gas Works, Docket No. R-00006042, 2001 Pa. PUC LEXIS 109, *15 (October 4, 2001).  However, as also noted by the Commission’s Order:  

At the same time, the adoption of this ratemaking methodology to set rates for PGW allows the Commission’s other statutory directives, such as minimum debt service coverage and just and reasonable rates, to be fulfilled in accordance with Sections 1301 of the Code and 2212(c) of the Act.

Id. at 15.  As such, it is clear that the Commission is permitted to use other statutory directives, such as the determination of just and reasonable rates, in accordance with the Code and the Act.

5.
Bond Covenants



PGW maintains that it has three bond covenants that it must meet:

(1)
a covenant that requires PGW to maintain funds that are 150% of its annual debt service obligation [debt service coverage covenant];

(2)
a covenant that requires PGW and its owner, the City of Philadelphia, to charge rates that permit PGW to have sufficient cash to pay all of its obligations, including its debt service obligation, during each fiscal year in full when they are due [rate covenant]; and

(3)
a covenant that requires PGW and the City to continuously maintain and operate the Gas Works.

Pa. PUC v. Philadelphia Gas Works, Docket No. R-00061931, et al. (Order entered November 8, 2007) at 11.


As mentioned above, 66 Pa. C.S. § 2212(e) requires the Commission to permit PGW to satisfy any approved bonds as defined in the Section.

6.
Burden of Proof

Section 315 (a) of the Code, 66 Pa. C.S. §315(a), makes clear that PGW bears the burden of proof in this proceeding.  The Pennsylvania Courts and our previous rate determinations require that PGW demonstrate by substantial evidence that its overall rates be increased.  Moreover, as to individual expense items, PGW bears the burden of proving that the expense item is prudently incurred and reasonable in amount.  Finally, although the Commission has established a schedule for expedited consideration of the Petition based on PGW’s claims, the burden of proof is on PGW to fully support, by substantial evidence, the need for expedited rate relief.

7.
Rates Must Be Just and Reasonable



It is well settled that the rates must be just and reasonable.  66 Pa. C.S. § 1301; Pa. PUC v Philadelphia Gas Works, Docket No. R-00006042, 2001 Pa. PUC LEXIS 109 (October 4, 2001); Public Advocate v. Philadelphia Gas Commission, 544 Pa. 129, 674 A.2d 1056 (1996).  It is clear that the just and reasonable standard was applied to PGW when it was regulated by the PGC.  In Public Advocate, the Supreme Court held that the rates of PGW must be just and reasonable.  Additionally, in Public Advocate, the Court stated that “[w]hen examining the 1991-92 rates for PGW, this Court is mindful that no applicable constitutional requirement is more exacting than the requirement of ‘just and reasonable’ rates.”  Public Advocate at 1061.  The Pennsylvania Supreme Court went on to hold as follows, “(w)e hold today that the United States Supreme Court guidelines for determining the constitutionality of a rate are also applicable to examining rate disputes involving municipal utilities.”  Id. at 1062.

B.
Has PGW Justified Extraordinary Rate Relief?
1.
Positions of the Parties



As stated above, a party requesting extraordinary rate relief must satisfy a four-part test pursuant to Section 1308(e), 66 Pa. C.S. § 1308(e).  The first three prongs of the test determine whether immediate rate relief is necessary for the maintenance of a company’s financial stability.  We have previously held that the fourth prong does not apply to PGW.  PGW 2002.
All of the parties who submitted post-hearing briefs addressing the issue
 agree that PGW has demonstrated that immediate rate relief is necessary for the maintenance of PGW’s financial stability.  PGW states that it faces a series of integrated transactions between January 2009 and May 2010.  Without extraordinary or emergency rate relief, PGW will fail in completing these transactions.  If any of these transactions fails, PGW will fail.  Extraordinary rate relief must be awarded immediately in order to capture winter sales revenues.  PGW M.B. at 10-11.
OCA agrees that PGW has shown that it has an impending, near term financial challenge that must be met – the remarketing of the 2006 Bonds and the rollover of a tranche of commercial paper scheduled to occur in February and March of 2009.  “OCA recognizes that some form of rate relief is necessary to accomplish the remarketing and to provide for the upcoming rollover of the commercial paper.”  OCA M.B. at 17.  OCA contends, however, that PGW seeks in this proceeding to address long-term as well as immediate financial needs.  OCA argues that PGW’s long-term financial needs should not be addressed in this extraordinary rate relief proceeding.  Id. at 16.
OSBA also agrees that PGW needs extraordinary rate relief.  OSBA is not convinced that transactions twelve to eighteen months in the future qualify as an “immediate need,” as required for extraordinary relief.  Nevertheless, OSBA concedes that PGW introduced evidence proving that it needs additional funds to continue providing normal services to its customers, avoid reductions in normal maintenance programs, and avoid substantially reducing employment.  OSBA M.B. at 21-22.
OTS submits that many of PGW’s arguments in support of its Petition are based on “worst case scenarios” and “pure speculation.”  OTS M.B. at 6.  Nevertheless, OTS admits that PGW has introduced evidence that it will need additional cash flow from rates to cover expenses from the remarketing of the 2006 Bonds that were not contemplated for this fiscal year.  OTS concludes that the cash flow shortfall associated with the remarketing of the 2006 Bonds satisfies the requirements of Section 1308(e).  Id. at 7.
PICGUG agrees that PGW’s need to remarket the 2006 Bonds is a “pressing financial necessity that meets the requirements of immediate financial need under Section 1308(e).”  PICGUG M.B. at 8.  It contends that the other justifications offered by PGW for extraordinary rate relief do not rise to the level of an immediate need, as required by Section 1308(e).  Id.
2.
Disposition

Based on the record before us, we conclude that PGW has established that immediate rate relief is necessary for the maintenance of PGW’s financial stability.  PGW must rollover two tranches of commercial paper (together totaling $148 million) during the first quarter of 2009.  PGW St. 2 at 9, and Tr. at 53.  In addition, PGW must remarket the 2006 Bonds and terminate an associated interest rate swap agreement, possibly as early as January 2009.  Tr. at 75.  Extraordinary rate relief will help PGW maintain its present minimal investment grade bond rating, which is critical for the success of these remarketing efforts.  PGW M.B. at 15-18.  If PGW’s remarketing efforts would be unsuccessful, PGW would be forced to reduce normal maintenance and construction activities, stop all non-safety related and non-essential maintenance, cut back on customer service, extend its hiring freeze, and initiate staff reductions and layoffs.  Tr. at 129-130, PGW St. 1 at 7-8.  If, on the other hand, PGW’s remarketing efforts are successful, extraordinary rate relief would be necessary, inter alia, to cover the revenue requirement resulting from the remarketing of the 2006 Bonds and the termination of the associated interest rate swap agreement.  PGW St. 1 at 5.  
Significantly, PGW collects approximately two-thirds of its revenues during the period from December through March of each year.  PGW St. 3 at 10.  A general base rate case could not be completed in time for PGW to collect revenues to address the immediate financial needs, discussed above.  Id.  We agree with PGW that “the risks are too great to take the chance of waiting.”  PGW St. 1 at 4.  PGW has satisfied the test for extraordinary rate relief.
C.
What Level of Extraordinary or Emergency Rate Relief has PGW Justified?
1.  Parties’ Positions



PGW states that its request for relief is designed to accomplish three objectives: cover the revenue requirement that will result from successfully remarketing the 2006 Bonds and terminating the interest rate swap agreement with JP Morgan Chase Bank; improve PGW’s liquidity and key financial indicators so that PGW will have a better chance of maintaining or improving its existing bond rating and successfully remarketing the 2006 Bonds, renewing its commercial paper program and completing the other transactions set forth in its Petition; and produce additional cash so that, if PGW is unable to complete one of its key transactions, it will have some source of revenues to partially cover the loss of external funding.  PGW M.B. at 33.



PGW asserts that the revenue requirement associated with remarketing the 2006 Bonds and terminating the interest rate swap agreement “is currently projected to be $45.9 million.”  PGW M.B. at 33.  However, PGW states that the “current cost to terminate the swap -- $54 million ($50 million on a present value basis) – is likely to keep increasing . . . .”  Id. (footnotes omitted).  



PGW also argues that it must improve its projected financial results in order to increase its chances of completing key financial transactions.  PGW states that the most imminent financial transaction will be remarketing the 2006 Bonds.  In order to accomplish that transaction, PGW will have to improve its projected financial results in order to maintain and improve its investment credit ratings.  PGW asserts that rating agencies will look for material improvement in PGW’s liquidity position as expressed in a fixed cost coverage ratio of 1.2-1.3 times.
  In addition, PGW will have to improve its cash flow position so that PGW can eventually produce internally generated funds with which to fund at least a portion of its capital improvement program.  PGW also argues that it will have to demonstrate a year-end free cash balance (not based on short-term borrowing).  PGW M.B. at 34-35.  



According to PGW, its originally filed pro forma test year results (which assumed a $25 million cost to terminate the interest rate swap agreement) “show that only at the full $60 million rate level can PGW project a material improvement in its key financial indicators:  year end cash, available liquidity, fixed coverage charges and debt to equity ratio.”  PGW M.B. at 35.  



In its brief, PGW set forth the following key financial results under present rates and the proposed $60 million request.  At its present rates with the original $25 million projected cost of the interest rate swap termination fee, PGW projects that it will have negative $34.7 million non-borrowed year end cash on hand; that it will have $65 million in available commercial paper, that the 1998 Bond Ordinance coverage will be 2.21 times; the fixed cost coverage ratio will be 1.25 times
 and its debt to equity ratio will be 84% debt.  Under its requested $60 million increase with the original $25 million projected cost of the interest rate swap termination fee, PGW projects that it will have $8.3 million non-borrowed year end cash on hand (3 days of operating expenses), $108 million in available commercial paper, the 1998 Bond Ordinance coverage will be at 2.84 times, the fixed cost coverage ratio will be 1.61 times and its debt to equity ratio will be 81% debt.  PGW M.B. at 36.



PGW notes that, while the $60 million request appears to be the minimum relief PGW can receive and achieve any marked improvement in its financial results, PGW also observes that the pro forma results did not include the most recent $50 million (present value) projection of the interest rate swap termination fee.  If PGW does incur that fee, the projections with the $60 million request then become negative $18 million non-borrowed year end cash on hand, $82 million in commercial paper, 1998 Bond Ordinance coverage will be at 2.8 times (2.63 times in FY 2010), fixed cost coverage ratio at 1.6 times and debt to equity ratio of 82% debt.  PGW M.B. at 38.



PGW argues that even with a projected $50 million interest rate swap termination fee, PGW would still be able to point to an improvement in its liquidity as well as an improvement in the fixed cost coverage ratio.  PGW also suggests that approval of the full relief requested would be a positive indication to the bond rating agencies regarding this Commission’s awareness of PGW’s financial circumstances.  PGW also emphasizes that the full amount is necessary as a back-stop in the event PGW is unable to complete one of the key financial transactions.  PGW M.B. at 38-39.



PGW also suggested that the “absolute minimum rate increase that would produce any material improvement in PGW’s financial results (using the originally filed pro forma projections) would be $50 million.”  PGW M.B. at 37, n. 160.  A $50 million rate increase would provide PGW with a $0 level of non-borrowed year end cash on hand – which means it would not have a negative balance.  Also, PGW’s projected fixed cost coverage ratio would exceed 1.5 times.  PGW notes that these results assume lower projections for the interest rate swap agreement termination fee as well as lower interest and debt service charges than the current projection.  Id.



PGW notes that other parties have recommended revenue increases which range from $19 million to $39 million.  According to PGW, none of these recommendations provide any “real relief for PGW’s immediate crisis.”  PGW M.B. at 41.  PGW argues that, while all parties agreed that PGW’s most immediate crisis was remarketing the 2006 Bonds and improving PGW’s liquidity, none of the parties addressed the question of the level of increase needed to assure the success of the transaction by improving PGW’s liquidity.  PGW M.B. at 42.  According to PGW, in order to successfully remarket the 2006 Bonds, PGW must be able to show financial improvement to the rating agencies both in the short term and the long term.  Failure to accomplish that will result in much higher additional revenue requirements, loss of services, layoffs, cut backs and similar measures.  Id. at 45.  On that basis, PGW argues that “the potential costs of not giving PGW all the financial wherewithal it has requested to survive this crisis far outweighs the small additional base rate increase.”  Id.


OTS argues that the only expenses which support PGW’s request for extraordinary rate relief are the expenses associated with the remarketing of the 2006 Bonds.  According to OTS, the expenses associated with remarketing the 2006 Bonds include an additional interest expense of $14 million and a one-time fee for termination of the interest rate swap agreement.  The fee for the termination of the interest rate swap agreement fluctuated from a range of $15 million and $30 million when the Petition was filed, to $54 million at the time of the evidentiary hearings.  OTS M.B. at 8.  Based on the foregoing, OTS recommended that PGW be granted a $39 million increase, conditioned upon PGW being required to file a base rate case on or before December 1, 2010.  Id. at 9.



OTS notes that its recommended increase of $39 million does not include a projected contribution by PGW of $14 million from PGW’s cash reserve account.  OTS asserts that $14 million should not be utilized for any purpose, except as an indication to the credit rating market of the cash reserves available to PGW.  On that basis, OTS argues that its recommendation of $39 million without use of the $14 million cash reserve actually results in a positive cash flow of $53 million.  OTS M.B. at 9.  OTS also argues that use of the originally projected $25 million for the interest rate swap agreement termination fee is appropriate as it is within the range produced by PGW’s own testimony of $15 million to $54 million.  Id. at 10.



OCA argues that PGW’s justifications for the $60 million rate relief go beyond the short-term financial problems which Section 1308(e) is designed to address.  Accordingly, OCA focused on PGW’s “near term obligation to remarket the 2006 Bonds and to roll over the next tranche of commercial paper.”  OCA M.B. at 19.  OCA asserts that its analysis of PGW’s requested increase revealed that approximately $19.25 million of PGW’s request relates to the remarketing of the 2006 Bonds and the termination of the interest rate swap agreement.  OCA recommends an additional $5 million to support PGW’s roll over of its commercial paper.  Accordingly, OCA proposes a rounded figure of $25 million.  Id. at 20.  



OCA also argued that, although the return on equity limitation in Section 1308(e) of the Code should be waived for PGW, a similar limitation can be crafted by referencing PGW’s 1998 Bond coverage ratios.  In PGW’s last rate proceeding, the revenue increase resulted in a 1998 Bond coverage ratio of 2.44 times.  Under OCA’s recommendation, PGW’s 1998 Bond coverage ratio would be 2.47 times.  OCA M.B. at 22.



OCA addressed the projected increase in PGW’s interest rate swap agreement termination fee from $25 million to $54 million.  OCA also noted that PGW increased its interest calculation for the remarketed 2006 Bonds which resulted in an additional $2 million interest coverage revenue requirement.  OCA M.B. at 24.  Even with the increases in the interest rate swap agreement termination fee and the interest coverage, OCA observes that PGW’s 1998 Bond coverage ratio results in 2.8 times, which is much improved over the 2.44 times approved in the prior rate case.  Also, PGW’s cash balance of $50 million and outstanding commercial paper balance of $68 million are improved from the amounts allowed in PGW’s last rate proceeding.  On that basis, OCA argues that PGW’s requested $60 million “remains overstated even under the updates provided by the Company.”  Id.


OSBA also focused on the expenses relating to the remarketing of the 2006 Bonds as the appropriate scope of this proceeding.  OSBA observes that PGW’s testimony on the costs associated with remarketing the 2006 Bonds shifted dramatically during the presentation of this case, in particular the termination fee for the interest rate swap agreement.  OSBA M.B. at 22-23.  According to OSBA, “it is impossible to determine the minimum extraordinary increase necessary to provide a reasonable assurance of success in” remarketing the 2006 Bonds.  Id. at 23.  OSBA argues that in the event that PGW is awarded the full $60 million request, PGW should be directed to immediately file a base rate proceeding in order to determine whether PGW will have a continuing need for the $60 million once the 2006 Bond remarketing is completed.  Id. at 24.



PICGUG also argues that the scope of this proceeding mandates that the only factor to be considered in this proceeding is the remarketing of the 2006 Bonds.  Any other financial transactions cited by PGW are longer-term financial concerns which should be addressed in a base rate proceeding filed under Section 1308(d) of the Code.  PICGUG M.B. at 9.

2.  Disposition


The recent turmoil in the financial markets, resultant complications in negotiations of financial instruments, and overall struggles in the local, regional, and national economy warrant decisive action by this Commission to ensure that PGW’s financial position remains strong through these difficult times.  PGW shall therefore be granted a $60 million rate increase, effective January 1, 2009, to cover the costs of conversion of the 2006 Bonds to fixed rate bonds, termination of an interest swap agreement associated with these bonds, financial support for the continued roll-over of PGW’s commercial paper, and improvement in PGW’s financial ratios in order to support an upgrade of its credit rating.  This Commission must take affirmative and reasonable steps to ensure that adequate funds are available to PGW in case revenues fall as a result of declining economic conditions.

PGW’s interest rate swap with JPMorgan Chase Bank demonstrates the uncertainties of the present market and the magnitude of PGW’s potential revenue needs.  PGW originally projected its expenses related to terminating the swap transaction at between $15 million and $30 million as a one-time expense.  Based upon that dollar range, PGW advanced $25 million in support of its requested rate relief.  PGW St. 3 at 4. At the evidentiary hearing on December 4, 2008, however, PGW revised that figure upward to $54 million.  Tr. at 49.  The simple explanation is that the amount of money needed to operate the Company in this economic environment is dynamic and based upon a formula that depends upon specific market data which fluctuates by the minute.  Tr. at 82.

In addition, increased interest rate expense will result from the remarketing of the 2006 Bonds.  PGW M.B. at 21.  The OCA noted this increase of $8.25 million based on a 6.76% interest rate, which was later increased to 7.36%, adding $2 million to this estimated cost.  OCA M.B. at 24.  This once again confirms the inexactness and variability of the situation.


PGW must also rollover (reissue) commercial paper (CP) in several transactions.  If the CP is not renewed and the letter of credit back-up is used, short term debt costs could increase from 0.9% to 4.0%.
  PGW was successful in reissuing $73 million of CP at 0.9% to March 12, 2009.  An additional $75 million of CP comes due on February 15, 2009.   Should PGW be unsuccessful in reissuing the CP in February and March of 2009, short term borrowing costs would increase relative to current CP borrowing costs.  PGW M.B. at 22-23. 


In testimony, PGW also expressed concerns regarding operating revenues in light of the deteriorating economic conditions.  If, for example, collections dropped from 96% to 92%, operating revenues were estimated to decline $30 million to $35 million.  Petition at 10.  It is to be hoped that the collection rate will not fall so low.  We note that the collection rate only decreased to 95.10% for the twelve months ended November 21, 2008.  However, it is also true that economic times can put downward pressure on overall natural gas demand, which has additional potential negative effects on operating revenues.  Therefore, the potential for a reduction in the collection rate coupled with a reduction in natural gas demand further bolsters support for rate relief in the amount of $60 million.   


We must ensure that PGW continues to provide reliable service at reasonable rates.  It is therefore critical that PGW have adequate funds to continue its approximately $70 million annual capital investment program to replace deteriorating gas mains and other projects.  This will require additional funding that can only be acquired cost effectively if PGW has strong financial operating ratios to support lower cost debt.  PGW St. 1 at 6-7.  Therefore, as OTS advocated, PGW should retain $14 million in cash reserves.  See, OTS M.B. at 9.

For the foregoing reasons, PGW has shown that extraordinary rate relief in the amount of $60 million is warranted based upon the record before us.  However, as a condition to this relief, we will require PGW to file a base rate proceeding pursuant to Section 1308(d) of the Code, 66 Pa. C.S. § 1308(d), on or before December 31, 2009.  At that time, this Commission and the parties will be in a position to assess the effect of the relief ordered in this proceeding and the overall financial condition of PGW.  Adequate time should have passed for PGW’s financial obligations and transactions to be addressed and for PGW’s credit rating to improve.  To the extent that any portion of Section 1308(d) or Section 1308(e) of the Code, 66 Pa. C.S. §§ 1308(d) or 1308(e), required PGW to file a general rate case pursuant to Section 1308(d) as a condition of receiving extraordinary rate relief, those provisions are hereby specifically waived, pursuant to Section 66 Pa. C.S. § 2212(c) as required to establish just and reasonable rates in the public interest.

We also find that PGW’s request to implement its quarterly GCR/Universal Service Charge filing coincidentally with this rate increase to be in the public interest.  Accordingly, we will direct PGW to implement its quarterly GCR/Universal Service Charge filing coincidentally with this rate increase, on January 1, 2009, to effectuate the projected net bundled rate decrease of 4.2% ($47 million).  PGW M.B. at 54.  As we describe below, GCR over-collections from the period December 1 to December 31, 2008, should be refunded to ratepayers, with interest, consistent with normal GCR procedures.  To the extent necessary to effectuate implementation of PGW’s recent quarterly GCR/Universal Service Charge filing as directed herein, pursuant to Section 2212(c) of the Code, we grant PGW’s requested waivers of the timing provisions of Section 1307(f) of the Code, including the timing of initiation of collection and any requirement that a fixed rate option would be required in the event PGW filed its next GCR proceeding on less than a quarterly basis.  To the extent necessary, we also waive those provisions of our Regulations which may be deemed to conflict with the implementation of PGW’s GCR collection as directed herein. 
D.
Other Issues Associated with Extraordinary or Emergency Rate Request
1.
Should Conditions be Placed on the Rate Relief?

a.
Base Rate Case

i.
Positions of the Parties

Several parties argued that any extraordinary rate relief awarded in these proceedings should not be permanent.  Instead, they argue that the Commission should require PGW to file a base rate case in the near future, during which the rates set in this proceeding would be subject to review and adjustment.  

As discussed above, OSBA contends that the Commission only has authority to grant the Petition for Extraordinary Rate Relief if the November 14, 2008 Petition is also deemed a request for a general rate increase under Section 1308(d).  Therefore, OSBA contends that the entire $60 million increase requested by PGW may be adjudicated immediately, but that PGW must pursue a base rate case deemed to be initiated by the Petition with a seven-month suspension period.  OSBA M.B. at 26. 

PICGUG also notes that PGW has requested $60 million in extraordinary rate relief without filing a concurrent Section 1308(d) base rate request.  If the Commission decides that PGW has not presented evidence warranting the rate relief in the full amount of $60 million, PICGUG contends that PGW should have the opportunity to submit a full base rate proceeding to address any additional financial concerns.  PICGUG M.B. at 9.  

In addition, PICGUG states that it disagrees with PGW’s proposed revenue allocation.  PICGUG argues that PGW should not be permitted to allocate any of the rate increase to Interruptible Transportation customers.  PICGUG St. 1 at 8.  It further argues:

If, however, the PUC determines that all rate schedules must be allocated a portion of this rate increase, then the PUC should not make this rate increase or the resulting rate structures “permanent.”  Rather, PGW should be required to submit a base rate case within the first quarter of 2009, including a [cost of service study], to allow for full review by the PUC and the parties.

Id. at 9.  

OTS notes that PGW’s requested rate increase is not temporary.  Instead, any rate increase granted in this proceeding would be collected from ratepayers until PGW makes a subsequent base rate filing.  OTS contends that “requiring PGW to make [a base rate] filing is necessary because it will allow parties to review whether any adjustments to rates or rate design are necessary.”  OTS M.B. at 14.  Such adjustments may be necessary because some of the expenses justifying extraordinary rate relief (e.g., the costs of remarketing the 2006 Bonds) are one-time expenses.  OTS M.B. at 15.  OTS also believes a rate case is required to reflect the cost savings that will result from PGW’s cost containment efforts.  If the Commission grants extraordinary rate relief, OTS argues, the Commission should require PGW to file a base rate case no later than FYE 2010.  Id. at 2.  Any additional revenues allowed during the instant extraordinary relief proceeding should be subject to thorough review in the subsequent base rate case.  Id. at 16.

PGW states that any rate increase established in this proceeding should not be contingent upon some action or future performance.  PGW M.B. at 49.  According to PGW, 

It would be especially troubling and risky if the Commission were to grant extraordinary rate relief now, but order PGW to make an immediate general rate filing in which the extraordinary rate award would be subject to review. PGW needs certainty and the ability to certify that the extraordinary rate award is not “temporary” or subject to further review.  The rating agencies and prospective bond buyers need certainty and predictability.  A final permanent rate award now is also completely consistent with the extraordinary rate provisions themselves, which state that “[r]ates established pursuant to [Section 1308(e)] shall not be deemed to be temporary rates within the meaning of that term as it is used in section 1310.”

PGW M.B. at 48 (quoting 66 Pa. C.S. § 1308(e)).  

PGW notes, however, that the evidence shows that even the full $60 million rate increase, if granted, might not be adequate.  PGW M.B. at 4.  As a result, PGW stated that the Commission should grant extraordinary rate relief and monitor PGW’s situation to assure that additional assistance is not necessary.  Id. at 41.  PGW is willing to file progress reports with the Commission on a periodic basis setting forth the status of its efforts with respect to the financial transactions discussed by PGW in the Petition.  Id. at Appendix B. ¶ 6.

ii.
Disposition

PGW’s base rates shall be reviewed in a Section 1308(d) base rate proceeding, which PGW shall file on or before December 31, 2009, in order to assess the effect of the relief ordered in this proceeding and the overall financial condition of the Company.  Adequate time should have passed for PGW’s financial obligations and transactions to be addressed, and for PGW’s credit rating to improve.
  At that time, PGW’s rates may be adjusted as necessary on a prospective basis.

b.
City Payment
i.
Positions of the Parties
PGW witness Knudsen testified that he prepared his testimony on the assumption that PGW would be required to make annual payments of $18 million to the City, commencing in 2011.  At the hearing, however, he testified that he was recently advised that the City would continue to waive those payments through 2013.  Tr. at 128.  OCA appears to ask the Commission to make this commitment a condition of any rate relief granted to PGW in this proceeding.  OCA M.B. at 28-29.  

OTS recommends that the Commission “strongly urge” PGW to engage the City in negotiations for the purpose of repealing the Ordinance requiring PGW to make a payment of $18 million to the City.  OTS argues that, although the City has waived this payment through 2013, this waiver does not enhance PGW’s credit ratings because the credit agencies believe the City could revoke the waiver at any time.  Repealing the ordinance requiring the payment to the City would have a “tremendous impact” on PGW’s credit rating.  OTS M.B. at 19. 

ii.
Disposition
We direct PGW to seek the repeal of the City ordinance mandating an annual $18 million payment by PGW to the City of Philadelphia.  This would improve the fixed coverage charge, which could increase PGW’s prospects of improving its bond rating to “A” or “AA”.  OTS St. No. 1-R at 9.
c.
Company Cost Containment Efforts
i.
Positions of the Parties
OCA argues that ratepayers should not be solely responsible for addressing the current financial problems of PGW.  OCA believes that the Commission, as a condition to any rate relief granted to PGW in this proceeding, should require PGW to commit to a cost reduction program.  OCA M.B. at 28-29.

PGW states that it is willing to accept a Commission order that conditions the award of extraordinary rate relief on its commitment to continue its cost containment efforts, including but not limited to its Business Transformation Initiative.  PGW “would also welcome an ongoing monitoring and information exchange process so that PGW could keep the Commission informed of its progress and new developments and accept additional suggestions from the Commission.”  PGW M.B. at 49.   

ii.
Disposition

We agree that achievement of PGW’s financial goals is dependent on all parties contributing to this objective.  Specifically, customers, the City of Philadelphia, and PGW must all do their part.  Therefore, as a condition of accepting the extraordinary rate increase granted today, within sixty days of the entry of this Order, PGW shall file with the Secretary its plan to implement its Business Transformation Initiative-Full (“BTI-F”) designed to realize the estimated benefits as discussed in the record of this proceeding.   PGW shall submit the plan and necessary schedules for approval and implementation, which shall include a detailed description of the BTI-F, including yearly costs and benefits.  PGW shall thereafter submit yearly reports on its progress in implementing BTI-F which shall include: (a) identified costs and savings in the prior fiscal year; (b) projected costs and savings in the next fiscal year; and (c) any revisions or modifications to the plan.  PGW shall also provide quarterly information on achievement of savings pursuant to paragraph 20(b) of its Petition.

We shall also require PGW to provide monthly updates and the last twelve months of data for the following items:  capital expenditures; bad debt expense amounts and percentages; management and other labor expenses; non-labor operating and maintenance expenses (excluding gas cost items).  End of month balances of commercial paper, other short term debt, cash and cash equivalent securities and long term debt shall also be provided, together with the following monthly operational data:  end of month counts for number of employees by department; monthly employee-days of absenteeism by department; and number of gas theft cases identified each month and resultant collections from these detections.  PGW shall provide immediate updates to any renewal of commercial paper transactions and termination terms of interest rate swaps, or closing on any other new long term bond transactions.  This information shall also be provided to OCA, OSBA, and OTS.  These responses shall also provide information to the Commission on attainment of PGW’s “cost containment” steps designed to reduce expenses and capital outlays.
  PGW’s cost containment plan is estimated to save $2.3 million in FYE 2009 and escalate to $5 million in FY 2010.  Of course, PGW has an ongoing obligation under the Code to furnish additional information if required by the Commission.

As a further condition of accepting the extraordinary rate increase authorized in this Order, within sixty days of the entry of this Order, Philadelphia Gas Works shall be required to file, for Commission review, a performance-based incentive compensation plan (“ICP”) for all management employees together with a narrative explanation which sets forth the projected costs of such a program and the anticipated benefits, including projected efficiency or other benefits to PGW that will reduce expenses or increase revenues.  Within sixty days of receiving the Commission’s comments on the plan, PGW shall be required to inform the Commission, in writing, of its plan for implementation of the ICP or provide an explanation and justification for declining to implement the Plan.

Finally, we shall require PGW to file, ninety days in advance of negotiating its next employee bargaining agreement, a plan for improving performance and implementing efficiencies for hourly employees.  This plan also shall include some degree of performance-based incentive compensation and set forth a thorough cost benefit analysis.

d.
Collaborative Regarding Transitioning Customers to Competitive Supply

i.
Positions of the Parties
The NGSs note that PGW purchases natural gas for its customers in the amount of $600 to $700 million annually.  The cash for these purchases comes entirely from borrowed funds.  Considering that PGW’s level of borrowing has become problematic, the NGSs sponsored testimony recommending that most or all of PGW’s load should be transitioned to competitive suppliers.  NGS St. 1.  OCA opposes this request.  OCA contends that customer choice is outside the scope of this extraordinary rate proceeding.  OCA M.B. at 29-30.

At the hearing, this testimony was admitted into evidence subject to a stipulation between the NGSs, the OCA and the OSBA, which clarified that the NGSs were not seeking Commission action on this concept in this proceeding.  OCA M.B. at 29-30.  The NGSs’ brief argues that PGW should “be required, as a result of this proceeding, to explore options for transitioning significant numbers of its customers to competitive suppliers in a manner to be determined in some future proceeding.”  NGS M.B. at 3.

PGW does not oppose the convening of a collaborative regarding the possible transition of customers to competitive suppliers.  PGW M.B. at 50.

ii.
Disposition
We believe it is important that PGW explore any and all means of reducing the financial risks and costs of its utility business.  PGW shall therefore convene a collaborative process, no later than sixty days after entry of this Order, to explore options for transitioning some or all of its customers to an alternative default service supplier.  For the first sixty days of the process, PGW and interested parties can work to develop a proposal.  At the end of such period, PGW shall submit a report to the Commission and detail the progress made and identify any areas of agreement or disagreement among the stakeholders.  Any participating stakeholder shall be permitted to submit an alternative report to the Commission outlining its recommended course of action.  The process shall continue until the participants agree to submit a final action report, unless the Commission orders otherwise.   


e.
Customer Service 


i.
Positions of the Parties

TURN, et al., introduced testimony to the effect that PGW’s rates must be just and reasonable.  In making this determination, the Commission needs to balance the customers’ interest in receiving adequate and efficient service on reasonable terms against the financial integrity of the utility.  The Commission therefore must consider the quality of service provided to customers as well as the financial statements of the utility.  TURN, et al., St. 1 at 4-5.

PGW responds that quality of service issues are beyond the scope of the instant proceeding, which concerns the immediate financial crisis facing PGW.  PGW also contends that all of the arguments raised by TURN, et al., were considered and rejected by the Commission in PGW’s most recent rate case.  Finally, PGW argues that the allegations of TURN, et al., lack any support in the record.  PGW M.B. at 50-51.


ii.
Disposition

We agree with PGW that the adequacy of customer service is beyond the scope of this extraordinary rate case proceeding.  The focus of this proceeding is on the rate relief necessary for the maintenance of a company’s financial stability.  66 Pa. C.S.  § 1308(e).  While appropriate in a base rate proceeding, the issues raised by TURN, et al. are not pertinent to this inquiry. 

f.
Delay in GCR Filing


i.
Positions of the Parties
On November 17, 2008, OSBA filed correspondence objecting to PGW’s request to delay its December 1, 2008 GCR quarterly rate decrease.  OSBA objected, claiming that it was not timely notified of the request and the request was not supported by the averments of the Petition.  OSBA also argued that such a delay would be unlawful.  OSBA letter of November 17, 2008, at 2.  By letter of that same date, PGW responded, arguing that the Commission has statutory authority to waive its Regulation requiring PGW to file its quarterly GCR filing on December 1.  PGW also argued that the delay will have no adverse impact on customers because the GCR is a cost recovery mechanism.  “If at the end of the present GCR period PGW has collected more than its actual costs it will return such over collections, together with interest, to customers.”  PGW letter of November 17, 2008 at 2.

By Secretarial letter dated November 18, 2008, the Commission granted PGW’s request for a delay on the grounds that PGW’s request affected only the timing of the GCR rate change and not the actual cost recovery due to reconciliation.  The parties were permitted to litigate the lawfulness of the GCR delay in the instant proceeding.

In its brief, OSBA continues to argue that the delay is unlawful.  OSBA M.B. at 20.  PGW did not address this issue in its brief. 

ii.
Disposition
We agree with PGW that we have the authority, pursuant to 66 Pa. C.S. § 2212(c), to permit a brief delay in a GCR filing.  To ensure that there are no adverse impacts to ratepayers, we specifically direct PGW to return any over-collections, together with interest, to customers.  If OSBA believes PGW has failed to make its customers whole for the delay, OSBA can raise the issue in PGW’s next GCR proceeding.

g.
Waivers


i.
Positions of the Parties
PGW asks this Commission to waive portions of 66 Pa. C.S. §§ 1307 and 1308, to the extent those provisions would prevent the Commission from acting in the manner requested by the Petition.  PGW M.B. at 48.  

OSBA contends that PGW is incorrect in asserting that Section 2212(c) of the Code gives the Commission authority to waive any section of the Code.  OSBA cites PPL Energyplus, LLC v. Commonwealth of Pennsylvania, 814 A.2d 861 (Pa. Cmwlth. 2003), reversed on other grounds, Delmarva Power & Light Company v. Commonwealth of Pennsylvania and Pennsylvania Public Utility Commission, 582 Pa. 338, 870 A.2d 901 (Pa. 2005), for the proposition that any delegation of power or discretion to an administrative agency is unconstitutional if the legislature fails to provide the necessary standards for the exercise of that power or discretion.  According to OSBA, there are no standards in Section 2212(c) to guide the Commission in deciding whether to grant a suspension or waiver of the otherwise applicable sections of the Code.  OSBA consequently argues that the broad reading of Section 2212(c) articulated by PGW would render that section an unconstitutional delegation of legislative power.  OSBA M.B. at 29-32. 

OSBA also opposes PGW’s request that the Commission waive Section 53.66 of the Regulations, 52 Pa. Code § 53.66 (relating to filing requirements for Group 1 gas utilities), to allow PGW to delay its December 1, 2008 GCR quarterly filing.  According to OSBA, that section does not address an NGDC’s obligation to file its GCR adjustments quarterly.  OSBA M.B. at 32.

PGW responds that OSBA’s argument was necessarily rejected by the Commission when it waived a portion of Section 1308(e) in PGW 2002.  Therefore, PGW argues that OSBA is collaterally estopped from arguing that Section 2212(c) is unconstitutional.  If the Commission considers this issue, PGW argues, the Commission has consistently exercised its authority pursuant to Section 2212(c) guided by the general standards of whether a particular waiver is just, reasonable, or in the public interest.  PGW contends that it is only asking the Commission to use that standard again in this case.  PGW M.B. at 51-54.

ii.
Disposition
To the extent that waivers are granted in this proceeding, we agree with PGW that they are consistent with our actions in PGW 2002 and are otherwise authorized in Section 2212(c) of the Code and our authority to waive our own regulations.  OSBA is incorrect that the waivers granted herein are granted with no standards or guidelines.  To the contrary, the waivers at issue here are necessary for the purpose of acting on PGW’s extraordinary rate relief due to the nature of regulation over PGW as a cash flow utility and the Code’s requirements regarding the 1998 Ordinance Bond coverages.  Also, the waivers granted herein are specifically granted for purposes of this case.  In that regard, we note PGW’s argument that our actions here are guided by long-standing rate making standards including the requirement that our actions, including any granted waivers, will be just and reasonable and in the public interest.  PGW M.B. at 52.  OSBA’s objections are denied.
E.
The Allocation of Any Authorized Extraordinary Rate Award
1.
Positions of the Parties
PGW proposes to allocate the base rate increase by increasing delivery charge revenues by a constant percentage to firm sales, firm transportation and interruptible transportation customers.  PGW excluded interruptible sales customers because they are subject to a combined sales/delivery rate based on the price of alternative fuels.  PGW St. 4 at 2.



PGW endeavored to maintain the existing revenue relationship among the affected rate classes.  The allocation began with the projected FY 2009 sales volumes.  Next, the delivery charge revenue and the annual volumetric sales for each customer class were totaled.  Then, the percentage relationship between the delivery charge revenue for each customer class and the total delivery charge for all customer classes was calculated.  After that percentage was determined, it was applied to the total proposed increase in order to determine the rate increase per class.  The rate increase per class was then divided by the volumetric sales in order to determine the delivery charge increase per MCF.  PGW St. 4 at 2-3.



PICGUG avers that no rate increase should be allocated to the Interruptible Transportation (IT) customers because they do not purchase natural gas from PGW, and therefore, these customers will be forced to bear a rate increase without any accompanying GCR decrease.  PICGUG opines that PGW’s proposal to implement an across-the-board rate increase essentially eliminates the PUC’s requirement of cost-based transportation rates for large commercial and industrial customers.  PICGUG St. 1 at 6.



PHA expresses concern over the fact that PGW’s large customers will shoulder an unreasonably larger burden of the rate increase due to PGW’s proposed rate allocation.  PHA St. 1 at 3-4.



OSBA points out that transportation customers are not subject to GCR charges, and therefore both firm and interruptible transportation customers will see only an increase in rates without the mitigating GCR decrease.  OSBA takes issue with PGW’s allocation methodology proposal.  According to OSBA, PGW’s proposal fails to recognize that base rates include both delivery charges and customer charges.  By calculating the rate increase on the basis of delivery revenues only, PGW’s proposal results in a larger percentage increase in base rate revenues for commercial and industrial customers than for residential customers. Accordingly, OSBA recommends an increase, by a constant percentage, in the total base rate (customer charges and delivery charges) for each customer class.  For rate design purposes, OSBA does not object to collection of the additional revenues through the delivery charge.  OSBA makes this proposal only if the Commission orders PGW to file a subsequent base rate case.  Also, OSBA would include interruptible sales customers to the extent the increase applies to customer charge revenues, and exclude interruptible transportation customers who do not take service at cost-based rates.  OSBA St. 1 at 4-5, 18-19.



PGW states that it is “indifferent” to OSBA’s suggestion of combining the delivery charge with the customer charge and producing a percentage increase.  However, PGW does object to using the 2006 COSS as the basis for the increase because, as PGW states, it is now outdated.  Tr. 145-150; MB at 57.



If the Commission orders PGW to file a subsequent base rate case, OCA would not object to OSBA’s proposal of an across-the-board increase in base rate revenues (including both customer charges and delivery charges) applied to the delivery charge for each customer class.  If the Commission does not require a subsequent base rate case, OCA does not agree with OSBA’s proposal that the revenue allocation should be based on the 2006 COSS.  OCA M.B. at 30-31.



OTS and TURN, et al., do not address this issue.


2.
Disposition


We agree with OSBA’s revenue allocation proposal.  The increase will be applied on an across-the-board base rates basis.  Each class’ base rates (including customer charges and delivery charges) will increase by the same percentage.  This increase excludes interruptible transportation customers who do not take service at cost-based rates.  However, the increase will be allocated to cost-based interruptible transportation customers.  Adoption of OSBA’s revenue allocation proposal maintains the existing revenue allocations, which are based on PGW’s last base rate case and the cost of service studies introduced in that proceeding.  For rate design purposes, we agree to OSBA’s proposal of collecting the additional revenues through the delivery charge.  However, there will be an exception to this rate design methodology where delivery charges are zero and only customer charges exist.  We note that we are requiring PGW to file a base rate case no later than December 31, 2009.
IV.  Conclusion


This Commission is cognizant of the impact this rate increase will have on customers.  The timing of this increase, coincident with a purchase gas cost decrease, should provide a net decrease in rates for the vast majority of customers.  We shall ensure that the increase in non-gas cost revenues will be used to improve PGW’s long-term cost structure, to provide lower financing costs in the future, and to provide more reliable service.  Further, we shall closely monitor the effect of the rate increase by means of monthly updates.  We intend to act in a proactive manner if additional relief is needed to maintain the financial health of the Company.  Based on the foregoing, we grant Philadelphia Gas Works’ Petition for Extraordinary or Emergency Rate Relief together with conditions to that relief as described in this Opinion and Order; THEREFORE,

IT IS ORDERED:
1.
That the Petition of Philadelphia Gas Works for Extraordinary or Emergency Rate Relief is granted, consistent with this Opinion and Order.

2.
That within six (6) days of the date of entry of this Opinion and Order, Philadelphia Gas Works file a Supplement to its Tariff Gas Pa. P.U.C. No. 2 designed to produce an increase in total annual operating revenues of $60 million (5.2 %) effective on one (1) day’s notice, for service rendered on or after January 1, 2009.

3.
That within six (6) days of the date of entry of this Opinion and Order, Philadelphia Gas Works file a Supplement to its Tariff Gas Pa. P.U.C. No. 2 designed to produce a decrease in Gas Cost Rate (GCR) revenues of $107 million (9.4 %) effective on one (1) day’s notice for service rendered on and after January 1, 2009.

4.
That the $60 million increase shall be allocated among the classes on an across-the-board basis as stated by the Office of Small Business Advocate, consistent with this Opinion and Order.

5.
That, at the time of filing of the Tariff Supplement referred to in Ordering Paragraph No. 2 above, Philadelphia Gas Works shall file with the Commission all data necessary to demonstrate its compliance with this Opinion and Order.

6.
That the rate relief provided in this Opinion and Order is directly conditioned upon PGW complying with the following directives as more fully set forth in this Opinion and Order:


(a)
That Philadelphia Gas Works shall provide appropriate refunds, with interest, of any over-collections in its gas cost/universal service rate from the period December 1, 2008 through December 31, 2008, consistent with normal gas cost rate procedures;


(b)
That Philadelphia Gas Works shall file a Section 1308(d) base rate case no later than December 31, 2009;

(c)
That Philadelphia Gas Works shall take all appropriate steps to seek the repeal of the Ordinance of the City of Philadelphia mandating an annual $18 million payment to the City of Philadelphia;

(d)
That, within sixty (60) days of the entry date of this Opinion and Order, Philadelphia Gas Works shall file with the Secretary of this Commission its Business Transformation Initiative-Full designed to realize the estimated benefits as discussed in the record of this proceeding.  Upon approval, Philadelphia Gas Works shall submit yearly reports regarding the implementation and performance of the Business Transformation Initiative-Full which shall include identified costs and savings in the prior fiscal year, projected costs and savings in the next fiscal year, and any revisions or modifications proposed for the plan.  Philadelphia Gas Works shall also provide quarterly information on achievement of savings pursuant to Paragraph 20(b) of the Petition filed at this Docket;

(e)
That Philadelphia Gas Works shall provide monthly updates and the last twelve months of data for the following items: capital expenditures; bad debt expense amounts and percentages; management and other labor expenses; non-labor operating and maintenance expenses (excluding gas cost items);

(f)
That Philadelphia Gas Works shall provide end of month balances of commercial paper, other short term debt, cash and cash equivalent securities and long term debt, immediate updates to any renewal of commercial paper transactions and termination terms of interest rate swaps, or closing on any new long term bond transactions;

(g)
That Philadelphia Gas Works shall provide the following monthly operational data: end of month counts for number of employees by department; monthly employee-days of absenteeism by department; number of gas theft cases identified each month and resultant collections from these detections;


(h)
That Philadelphia Gas Works shall provide monthly reports on the attainment of Philadelphia Gas Works’ cost containment steps as set forth on the record in this proceeding;


(i)
That Philadelphia Gas Works shall provide copies of the foregoing reports to the Commission’s Office of Trial Staff, the Office of Consumer Advocate and the Office of Small Business Advocate.

7.
That the rate relief granted in this Opinion and Order also is directly conditioned upon Philadelphia Gas Works filing with this Commission, within sixty (60) days of the entry of this Opinion and Order, a performance-based incentive compensation plan (ICP) for all management employees, together with a narrative explanation which sets forth the projected costs of such a program and the anticipated benefits including projected efficiency improvements or other improvements to Philadelphia Gas Works that will reduce expenses or increase revenues.  Within sixty (60) days of receiving Commission comments to the proposed ICP, Philadelphia Gas Works shall be required to inform the Commission, in writing, of its plan for implementation of the ICP or provide an explanation and justification for declining to implement the ICP.
8.
That Philadelphia Gas Works shall file, ninety (90) days in advance of negotiating its next employee collective bargaining agreement, a plan for improving performance and implementing efficiencies for hourly employees.  This plan shall include some degree of performance-based incentive compensation and set forth a thorough cost benefit analysis.  
9.
That Philadelphia Gas Works shall convene, no later than sixty (60) days after the entry of this Opinion and Order, a collaborative process to explore options for transitioning some or all of its customers to an alternative default service supplier.  The first sixty (60) days of the collaborative shall be devoted to the development of a proposal.  At the end of the first sixty (60) day period, Philadelphia Gas Works shall submit a report to the Commission detailing the progress made and identify any areas of agreement or disagreement among the stakeholders.  Participating stakeholders may submit an alternative report outlining a different course of action.  The process will continue until the participants agree to submit a final action report unless the Commission orders otherwise.
10.
That, to the extent necessary to give full effect to the rate relief, conditions and directives set forth in this Opinion and Order, pursuant to Section 2212(c) of the Public Utility Code, 66 Pa. C.S. § 2212(c), Philadelphia Gas Works is granted waivers of the operation of Sections 1308 and 1307(f) of the Public Utility Code, 66 Pa. C.S. §§ 1308 and 1307(f), and this Commission’s Regulations at Chapter 53 of Title 52, Pennsylvania Code. 
11.
This case shall be closed upon the Commission acceptance and approval of the compliance filing directed in Ordering Paragraph 5, above.







BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 18, 2008

ORDER ENTERED:   December 19, 2008
� 	This tranche must be rolled over in March 2009.


� 	It should be noted that the one-time charge was revised substantially upward during the evidentiary hearings to $54 million.  Tr. at 49.  This will be discussed below.


� 	The NGSs did not address this issue in its brief.


� 	A fixed cost coverage ratio is a standard used by Standard & Poors to measure the liquidity of a municipally owned utility such as PGW.  PGW St. 2 at 13-14.  


� 	PGW notes that the fixed cost coverage ratios were calculated without inclusion of the interest rate swap termination fee because “PGW has not determined how S&P would treat the swap termination payment for the calculation of the fixed charge coverage.”  PGW M.B. at 36, n. 156.


�	If no buyers can be found for a CP tranche, then PGW must draw upon its letter of credit and “pay interest at the prime rate to the banks until the CP is remarketed.”  PGW M.B. at 23.





� 	To the extent that PGW’s Supplement No. 28 to its Tariff No. 2 constitutes a general rate request, or to the extent that any portion of Section 1308(d) or Section 1308(e) of the Code requires PGW to file a general rate case pursuant to Section 1308(d) as a condition of receiving extraordinary rate relief, those provisions are specifically waived, pursuant to 66 Pa.C.S. § 2212(c) as required to establish just and reasonable rates in the public interest.


� 	That is, if the Commission decreases PGW’s rates following that future rate case, the rates set forth herein shall not be subject to refund. 


� 	PGW M.B. at 31-32.
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