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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North) (collectively referred to herein as “Respondents”) filed June 10, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on May 19, 2008.  The Office of Consumer Advocate (OCA), the Pennsylvania Utility Law Project (PULP) and AARP Pennsylvania (AARP) (collectively referred to herein as “Joint Complainants”) filed Reply Exceptions on June 20, 2008.  
Background 


On July 10, 2007, the Joint Complainants filed Formal Complaints (Complaints) against Verizon PA and Verizon North.  Joint Complainants alleged that Respondents are violating the law because their tariffs preclude Lifeline 135 customers from subscribing to any packaged or bundled offerings that include local, toll and optional services.  On August 2, 2007, Respondents filed an answer denying the material allegations in the complaints.  I.D. at 1-2.



On October 26, 2007, a prehearing conference was held.  Joint Complainants and Respondents were represented.  Actions taken included: (1) granting Joint Complainants’ motion to consolidate the Complaints for the purpose of litigation and resolution; and (2) granting Respondents’ proposed Protective Order.  Additional actions taken included the establishment of a procedural schedule that required the Parties to submit: (1) lists of legal and factual issues; (2) motions for summary judgment or judgment on the pleadings; and (3) responses to the motions.  I.D. at 2.
On November 20, 2007, Joint Complainants filed: (1) a motion for summary judgment with notice to plead; and (2) a brief in support of their motion for summary judgment.  On November 20, 2007, Respondents filed: (1) a motion for judgment on the pleadings, or in the alternative for summary judgment, including supporting affidavit; and (2) a brief in support of their motion.  On December 20, 2007, Joint Complainants filed an answer and brief in opposition to Respondents’ motion for summary judgment.  On December 20, 2007, Respondents filed an answer, including a supporting supplemental affidavit, and brief in opposition to Joint Complainants’ motion for summary judgment.  I.D. at 2.
The genesis of this case is a petition filed by Verizon PA in a prior case to modify a Commission Consent Order.  See, Petition of Verizon Pennsylvania Inc. For Modification of Consent Order, C-00881727 (Tentative Order entered December 26, 2006; Final Order entered June 29, 2007).  The Consent Order had required Verizon PA, so as to avoid engaging in alleged deceptive practices, to first offer a new customer or a customer transferring from another carrier, local service, explaining that no further purchases were necessary for service, before offering the prospective customer any optional services.  Tentative Order in Petition of Verizon at 2.  In its petition Verizon PA argued that times had changed and that discounted service packages were desired by many customers and that current law required it to make service packages available to customers.  Id. at 3-4.  The OCA, a Party to that proceeding, recommended that as a condition of approving the petition, the Commission require Verizon PA to also allow its Lifeline 135 subscribers to purchase discounted bundled service packages.  Id. at 5.  I.D. at 4-5.
One of the arguments that Verizon PA made in opposition to the OCA’s recommendation was that Lifeline 135 customers could not afford deluxe service packages such as Verizon Freedom Extra ($67.99 a month) and Verizon Freedom ($57.99 a month).  Tentative Order in Petition of Verizon at 9.  As a compromise, the OCA recommended that three combinations of service that it opined would be most valuable to Lifeline customers, be made available to them.  Id. at 10-11.  The OCA provided the following illustration of those three packages:

A.
Local Package


(Local and three vertical services)


$27.95/month

B.
Regional Essentials


(Local, three vertical services and regional toll) 
$36.00/month

C.
Freedom Essentials


(Local, three vertical services, regional toll, and long 
distance)


$39.95/month

Id. at 10-11.
I.D. at 5.

The Commission tentatively approved Verizon PA’s petition and the OCA’s recommendation.  Id. at 12-14.  The Commission found that the compromise proposed by the OCA was reasonable, in the public interest, and appeared to be consistent with Chapter 30 of the Public Utility Code.  Id.  The Commission stated as follows:

On consideration of the positions of Verizon and OCA, we agree that, with certain conditions, relief for Verizon from the Consent Order along with the OCA’s proposed condition to eliminate the prohibition against Verizon Lifeline 135 customers from purchasing bundled package service is appropriate and in the public interest.  Granting of the Petition will allow Verizon and its new customers to complete the sale of services in an efficient manner.  However, we would expect Verizon to continue to notify customers up front of the least expensive basic service option.  We also find OCA’s compromise proposal to be reasonable in that it limits the type of packages available with the Lifeline discount.

We do not find Verizon’s cost claims persuasive.  Granting OCA’s compromise proposal to allow Lifeline 135 customers to subscribe to bundled service packages appears to be consistent with the new changes that were brought about by Act 183 and any costs associated with Act 183 compliance is considered a cost of doing business.  In addition, Verizon is incorrect when it argues that OCA is seeking relief against Verizon to provide Lifeline 135 discounts on bundled service packages.  In this regard, we agree with OCA’s contention that the Lifeline credit of $7.67 [sic] is applied to the overall bill of Lifeline 135 customers.  Verizon is fully reimbursed by federal USF under the Lifeline 135 program and Verizon is fully paid for all services by the Lifeline consumer at the tariffed rate.  As such, we agree with OCA’s position and we shall deny Verizon’s Motion for Judgment and Motion to Sever and Dismiss the issues raised in OCA’s Answer.

***

Finally, we note that Verizon’s Lifeline tariff presently contains language that explicitly restricts Lifeline customers from ordering bundled services.  As such, within twenty days from the date that a final order is entered in this proceeding, Verizon shall file revised tariffs, to become effective on one day’s notice, which modifies this language consistent with the relief granted by this Tentative Opinion and Order.

Id. at 12-14 (footnotes omitted).  I.D. at 5-6.
The Commission stated that the Tentative Order would become final unless it received any adverse or objectionable comments.  Id. at 16.  The Commission subsequently received adverse or objectionable comments from Verizon PA among others.  Verizon PA argued that the OCA’s proposed conditions were not sufficiently related to the petition and should not be considered in that proceeding.  The Commission agreed with Verizon PA.  The Commission found that the OCA’s proposed conditions were too unrelated to the relief sought in the petition.  Final Order in Petition of Verizon at 14.  The Commission granted Verizon PA’s petition and rejected the OCA’s proposed modifications to Verizon PA’s Lifeline 135 tariff, without prejudice to the Commission’s consideration of such issues in a separate proceeding.  Id. at 14-15.  I.D. at 7.
Consequently, Joint Complainants filed complaints against Respondents that resulted in this proceeding.  The Parties have filed cross motions for summary judgment or judgment on the pleadings.  I.D. 7.



Motions for summary judgment and judgment on the pleadings are governed by Commission regulations.  52 Pa. Code § 5.102.  Commission regulations provide that judgment on the pleadings or summary judgment “will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”  52 Pa. Code § 5.102(d)(1).  The Parties to this proceeding state that there is no genuine issue as to a material fact and that this case may be decided on motion for summary judgment or judgment on the pleadings.  Joint Complainants’ Motion at ¶ 7; Respondents’ Motion at 3, ¶ 7.  I.D. at 7.
In this proceeding, Joint Complainants asserted the same position and raised the same arguments that were presented in the proceeding regarding Verizon PA’s petition to modify a consent order.  Joint Complainants argued that Respondents’ tariffs that prohibit Lifeline 135 customers from purchasing bundled packages of service are contrary to 66 Pa. C.S. §§ 3019(f)(2), 1304, 1502, as well as the Commission’s decision in Re: Lifeline and Link-Up Programs, M-00051871 (May 23, 2005) (“Lifeline and Link-Up Programs”).  Under Respondents’ present tariffs, a Lifeline 135 subscriber receives a monthly credit equal to the federal subscriber line charge ($5.90 for Verizon PA customers and $6.50 for Verizon North customers) plus $1.00 toward the dial tone line charge and $0.75 toward local calling, for a total credit of $7.65 for Verizon PA Lifeline 135 customers, and $8.25 for Verizon North Lifeline 135 customers.  Joint Complainants argued that Respondents should be required to make available to Lifeline 135 customers the following three types of discounted bundled service packages:

(1) local service with three vertical services;
 

(2) local service with three vertical services and regional toll;

(3) local service with three vertical services and regional toll and long distance. 

Joint Complainants’ Complaint at ¶ G.  I.D. at 7-8.
Joint Complainants noted that Respondents’ tariffs
 provide that Lifeline 135 customers may not subscribe to any packaged or bundled offerings that include local, toll and optional services.  Joint Complainants Motion at 2, ¶3.  Joint Complainants argued that 66 Pa. C.S. § 3019(f)(2) permits Lifeline 135 customers to subscribe to any number of telecommunications services at the tariffed rates.  Id. at 2, ¶ 4.  Joint Complainants also argued that Respondent’s tariff language constitutes unreasonable discrimination against customers who subscribe to Lifeline service, contrary to 66 Pa.C.S. §§ 1304 and 1502.  Id. at 2, ¶6.  Joint Complainants also noted that in Lifeline and Link-Up Programs, the Commission, consistent with 66 Pa.C.S. § 3019(f)(2), required all eligible telecommunications carriers to permit Lifeline 135 subscribers “to subscribe to any number of other telecommunications services including vertical services at tariffed 
rates for such services.”  Joint Complainants Brief at 13.  Joint Complainants further noted that Embarq, Windstream and North Pittsburgh Telephone Company “are examples of Pennsylvania carriers that allow Lifeline 135 customers local calling with the Lifeline discount and their choice of other telecommunications services, whether purchased individually or as a bundle.”  Id.   Joint Complainants also pointed out that the states of Texas, Vermont, Kansas and California allow Lifeline 135 customers to purchase packages of service.  Joint Complainants Brief in Opposition at 3-4.  I.D. at 8.


Respondents acknowledged that they offer their retail residential customers who are not Lifeline 135 customers, packages that combine local and other services, including toll, long distance and optional services at one flat rate.  Respondents’ Brief at 5.  Respondents asserted, however, that the intent of Lifeline service is to provide low-income customers with affordable basic local calling service.  Respondents’ Brief at 3.  According to Respondents, Lifeline service was never intended to provide premium and toll services.  Id.  Respondents noted, however, that their tariffs do permit Lifeline 135 customers to purchase optional and toll services singularly or a la carte.  Id. at 4.  Respondents also noted that all residential customers, including Lifeline 135 customers, are eligible to receive discounts when they purchase a certain number of qualifying optional services.  Id. at 4-5.  Respondents indicated that they make one combination of vertical services named “Call Manager,” which includes Call Waiting, Caller ID and Call Forwarding, available to Lifeline 135 customers at a tariffed discount for multiple features.  See, Respondents’ Supplemental Affidavit of Segrave-Primus at 2.  Respondents noted that their Lifeline 135 customers may purchase intrastate toll and/or interstate long distance service from a Verizon long distance affiliate or from any other carrier, including long distance plans that offer substantial discounts off the basic per minute rate for long distance calling.  Respondents Brief at 4-5.  Respondents argued that the OCA acknowledged in response to discovery that it had not received any complaints from Lifeline 135 customers regarding their inability to purchase discounted bundled service packages from Respondents.  Id. at 6-7.  Respondents indicated that 66 Pa. C.S. 
§ 3019(f)(2) only requires them to make optional and toll services available to Lifeline 135 customers on a singular or a la carte basis and not in the form of discounted bundled service packages.  Id. at 9-10.  Respondents argued that their tariffs are not discriminatory and they inferred that what Joint Complainants are proposing is discriminatory.  Respondents argued that under Joint Complainants’ proposal Lifeline 135 customers would be purchasing bundled packages of service at a lower rate than that paid by other residential customers.  Id. at 12.  I.D. at 9.


The ALJ stated that this case turns on the meaning of Section 3019(f)(2) of the Code.  Section 3019(f)(2) of the Public Utility Code provides that, “[a]ll eligible telecommunications customers who subscribe to Lifeline service shall be permitted to subscribe to any number of other eligible telecommunications carrier telecommunications services at the tariffed rates for such services.”  66 Pa.C.S. § 3019(f)(2) (emphasis supplied).  The ALJ noted that the Joint Complainants contend that Section 3019(f)(2) of the Code means that Respondents are required to permit Lifeline 135 customers to subscribe to discounted packaged or bundled offerings that include local, toll and optional services.  The ALJ pointed out that the Respondents’ contention is that Section 3019(f)(2) only requires Respondents to permit Lifeline 135 customers to subscribe to optional services on a singular or a la carte basis.  I.D. at 9-10.


The ALJ pointed out in his Initial Decision that in the case of Lifeline and Link-Up Programs the Commission reviewed the evolution of Lifeline programs and the import of Chapter 30 of the Public Utility Code as enacted by Act 183.  The ALJ noted that the Commission stated that in 1984, the Federal Communications Commission (FCC) established a Lifeline program to promote universal telephone service by providing low-income consumers with discounts on the monthly cost of dial tone service.  Id. at 1.  The ALJ stated that it was noted by the Commission that with the Telecommunications Act of 1996, the FCC expanded its rules to require ETCs to provide Lifeline service to eligible consumers and receive federal universal service funding support for doing so.  Id. at 1-2.  The ALJ stated that the Commission also noted that at the time, all local exchange carriers operating in Pennsylvania provided Lifeline 150 service.
  The ALJ pointed out that the Commission further noted that the local exchange carriers’ Lifeline 150 programs restricted customers to one line with either local area standard usage package or local area unlimited usage package, and one optional service such as Call Waiting, Caller ID, home voice mail, etc., at regular charges.  Id. at 3-4.  I.D. at 10.
In his Initial Decision, the ALJ stated that the Commission asserted that Act 183 (Chapter 30 of the Public Utility Code), which became effective on November 30, 2004, mandated significant changes to Pennsylvania’s universal service programs.  Id. at 5-6.  He noted that among those changes was a requirement under Section 3019(f)(2) of the Public Utility Code that ETCs permit Lifeline service customers “to subscribe to any number of other eligible telecommunications carrier telecommunications services at the tariffed rates for such services.”  Id.  The ALJ further stated that the Commission noted that Pennsylvania’s Lifeline 150 program restricted the purchase of vertical services to one service.  Id. at 15.  The ALJ pointed out that the Commission observed that Section 3019(f)(2) of Act 183 requires ETCs to permit Lifeline customers to purchase “any number” of telecommunications services at tariffed rates.  Id.  The ALJ noted that the Commission subsequently lifted the previously imposed restriction to one vertical service so that Lifeline customers would not be restricted in the number of vertical services purchased.  Id.  I.D. at 10-11.


The ALJ also noted that the Commission in Lifeline and Link-Up Programs expressed disappointment in the low levels of participation in Pennsylvania’s Lifeline programs, given the number of eligible consumers and the amount of money Pennsylvania ratepayers contribute to the federal Universal Service Fund.  Id. at 18.  He stated that the Commission indicated that it hoped to increase the level of participation in Lifeline programs by “removing the vertical services restriction barrier to enrollment.”  Id. at 20.  The ALJ pointed out that the Commission ordered, “[t]hat in accordance with 66 Pa.C.S. §3019(f)(2), all ETCs shall permit customers who subscribe to Lifeline service to subscribe to any number of other telecommunications services at the tariffed rates for such services.”  Id. at 26, ¶ 6.  I.D. at 11.


The ALJ noted that Respondents’ concern is that their Lifeline 135 customers would not be able to afford packaged or bundled offerings that include local, toll and optional services.  Respondents’ Brief at 10.  The ALJ pointed out that the Respondents stated that the Commission expressed concern in its Global Order
 – an order entered in 1999 – that allowing low-income customers “unlimited access to more costly products beyond those necessary to allow local calling ‘could be self-defeating.’”  Id.  The ALJ stated that Chapter 30, which was enacted in 2004, requires telecommunications carriers to permit their Lifeline customers to subscribe to “any number” of telecommunications services.  66 Pa.C.S. § 3019(f)(2).  Therefore, the ALJ concluded that Respondents are presently required to make available to Lifeline customers, telecommunications services that they were not required to make available to Lifeline customers in the past.  The ALJ added that by only making the combinations of services sought by Joint Complainants available to Lifeline 135 subscribers on an a la carte basis, Respondents make those services less affordable for Lifeline 135 customers than the services would be if bundled in the same discounted packages offered to other residential customers.  The ALJ indicated that “any number” of telecommunications services are not really “available” to Lifeline 135 customers if the service combinations they value are unaffordable.  I.D. at 12.


The ALJ submitted that the Commission has previously found that the three types of discounted bundled service packages proposed here by Joint Complainants which are: (1) local service with three vertical services (which presently corresponds to Verizon PA’s “Local Package” at $29.99 per month); (2) local service with three vertical services and regional toll (which presently corresponds to Verizon PA’s “Regional Essentials” package at $32.04 per month); and (3) local service with three vertical services and regional toll and long distance (which presently corresponds to Verizon PA’s “Freedom Essentials” package at $44.99 per month), appear to be consistent with Chapter 30 of the Public Utility Code.  Tentative Order in Petition of Verizon at 13.  The ALJ noted that the Commission tentatively found that it was appropriate and in the public interest to require Verizon PA to permit its Lifeline 135 customers to subscribe to these three types of discounted bundled service packages.  Tentative Order in Petition of Verizon at 13.  The ALJ pointed out that Respondents would not have to wholly create the three discounted bundled service packages sought for Lifeline customers in this proceeding, but would just need to subtract the Lifeline 135 discount from a customer’s overall bill which includes one of the three discounted bundled service packages.  See, Tentative Order in Petition of Verizon at 13.  The ALJ also noted that Ms. Segrave-Primus’ Supplemental Affidavit shows that a Lifeline customer who wants local area unlimited service and Call Waiting, Caller ID and Call Forwarding, would find it less expensive to purchase such services a la carte than through Verizon PA’s “Local Package.”  Id. at 2.  The ALJ noted that Respondents are required by law to explain and offer a customer the least expensive option for the type of services that the customer is seeking.  See, Tentative Order in Petition of Verizon at 13; 52 Pa. Code § 64.191.  I.D. at 12-13.
The ALJ found that the three types of discounted bundled service packages proposed by Joint Complainants for Lifeline 135 customers are consistent with Chapter 30 of the Public Utility Code, just and reasonable, and in the public interest.  The ALJ recommended that the Joint Complainants’ motion for summary judgment be granted consistent with his Initial Decision.  Furthermore, the ALJ recommended that Respondents’ motion for judgment on the pleadings or in the alternative summary judgment be denied consistent with his Initial Decision  Finally, the ALJ recommended that Respondents file revised tariffs which modify the language restricting Lifeline customers from subscribing to any packaged or bundled offerings that include local, toll and optional services, consistent with his Initial Decision.  I.D. at 13.


Finally, the ALJ noted that Joint Complainants also alleged in their Complaints that Respondents’ Lifeline 135 service restricts a subscriber’s directory listing option and non-published or non-listed telephone number service choices.  Joint Complainants’ Complaint at ¶ S.  The ALJ stated that the Joint Complainants requested that the Commission find that those restrictions violate 66 Pa.C.S. § 3019(f)(2).  Joint Complainants’ Complaint at “Relief” ¶ C.  The ALJ noted that Respondents denied that their tariffs restrict Lifeline 135 customers from purchasing directory listing options or non-published or non-listed telephone number service at the tariffed rates for those services.  Respondents’ Answer at 9, ¶ S.  The ALJ noted that Respondents also averred that their practice is to allow Lifeline 135 customers to subscribe to directory listing options or non-published or non-listed telephone number service without restriction.  Id. at 9-10.  The ALJ pointed out that Joint Complainants did not pursue this matter in their motion for summary judgment.  The ALJ stated that Respondents, in their motion for judgment on the pleadings or in the alternative summary judgment, request a finding that even though they provide the service, they are not required by law to provide the service.  Respondents Brief at 13-15.  The ALJ found, however, that this matter need not be adjudicated because it is moot.
  I.D. at 13-14.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).



The ALJ made eight Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In its first Exception, Respondent excepts to the Initial Decision’s holding that Pennsylvania law requires Verizon to apply the Lifeline 135 discount to packaged or bundled offerings that include local, toll and optional services.  Respondent disagrees with the ALJ’s interpretation of the Lifeline provisions of the current version of Chapter 30 of the Public Utility Code, commonly referred to as “Act 183.”  Respondent submits that Verizon’s Lifeline obligations limit Lifeline service to “local” service and does not require the Lifeline discount to be applied to packages.  Respondent argues that there is nothing to indicate that limiting Lifeline service to basic local service is at all “inconsistent with manifest intent of the General Assembly.”
  Respondent Exc. No. 1 at 4-5.


Respondent submits that the plain language of Act 183 limits the Lifeline requirement to providing discounted basic “local” service and does not require Lifeline-discounted packages combining long distance calling and features.  Respondent argues that neither the state nor the federal definition of Lifeline service requires that Lifeline service include the unlimited toll and long distance calling capabilities or vertical features that come with packages.  Respondent Exc. No. 1 at 5-6. 


Respondent submits that Section 3019(f)(2) only requires services beyond local service to be provided at the “tariffed” rates and does not require any service to be provided at discounted rates.  Respondent states that it would be an error of law for the Commission to conclude that Section 3019(f)(2) requires Verizon to offer Lifeline-discounted packages.  Respondent Exc. No. 1 at 9.


Respondent argues that the ALJ’s reliance upon the fact that other Pennsylvania incumbent local exchange carriers (ILEC) allow Lifeline 135 customers to apply the discount to packages and therefore Verizon carriers are legally required to do so, is wrong.  Respondent avers that those ILEC’s as well as Verizon are not legally required to allow Lifeline 135 customers to purchase those discount packages.  Respondent Exc. No. 1 at 14.


In its second Exception, Respondent excepts to the ALJ’s conclusion that Verizon does not allow Lifeline-eligible customers to subscribe to packages.  Respondent avers that Verizon does permit any customer, including a customer that may be qualified for Lifeline service, to purchase packages at the “tariffed” rate that is applicable to all other customers.  Respondent Exc. No. 2 at 15.



The Respondent, in its third Exception, argues that the ALJ’s reliance on the Commission’s December 26, 2006 Tentative Order at Docket No. C-00881727 is wrong.  Respondent contends that if the Commission had already determined that Chapter 30 requires Lifeline-discounted packages as a matter of law, then there would be no reason to have this proceeding and the Commission’s Tentative Order would have been the final, appealable order on this issue.  Respondent Exc. No. 3 at 18.



In its fourth Exception, Respondent excepts to the ALJ’s attempt to require Verizon to provide Lifeline customers with services that are not tariffed and over which this Commission has no jurisdiction.  Respondent argues that Verizon Long Distance (VZLD) is not a party to this case, it is not an Eligible Telecommunications Carrier subject to Act 183’s Lifeline requirement and its long distance services are not subject to this Commission’s jurisdiction and, therefore, the Commission cannot require VZLD to offer any particular long distance service plan to Lifeline customers or to discount that service.  Respondent Exc. No. 4 at 19-20.


In reply, the Joint Complainants aver that the ALJ correctly determined that Pennsylvania law requires Verizon to allow eligible low income customers to receive the Lifeline 135 credit when they purchase local calling service as part of a bundled package.  Joint Complainants R.Exc. at 5.  The Joint Complainants contend that the ALJ correctly determined customers who receive the Lifeline credit should also be allowed to purchase local service as part of a package of telecommunications services.  Joint Complainants R.Exc. at 6.


The Joint Complainants submit that the ALJ correctly interpreted Section 3019(f)(2) as allowing Lifeline customers to receive the Lifeline credit even if they purchase local service as part of a bundle of services.  The Joint Complainants disagree with Verizon’s contention that by allowing some Lifeline customers to receive the Lifeline credit in addition to any discount Verizon provides for customers buying bundles of services, the customer is receiving a “double discount.”  The Joint Complainants submit that this “double discount” theory is without merit and the ALJ correctly rejected it.  Joint Complainants R.Exc. at 8.



The Joint Complainants argue that the ALJ correctly determined that Verizon’s tariff violates applicable laws and statutes by restricting access to bundled packages at the tariffed rates in contravention of Section 3019(f)(2).  Joint Complainants R.Exc. at 14.


The Joint Complainants submit that the ALJ correctly determined that the three types of discounted bundled service packages proposed by Joint Complainants for Lifeline 135 customers are consistent with Chapter 30 of the Public Utility Code, just and reasonable and in the public interest.  The Joint Complainants submit that Verizon’s request for hearings and remand are not necessary.  Joint Complainants R.Exc. at 19, 21.


We agree with the ALJ’s rejection of Verizon’s claim that the Lifeline credit cannot be provided to customers who purchase local service as part of a package of services.  There is no legal basis for Verizon’s position that it may deny Lifeline 135 eligible consumers the federally funded discount when they purchase local calling as part of a bundle with other services.  Verizon’s Lifeline 135 and related tariff restrictions result in forcing Lifeline 135 eligible consumers to pay the federal SLC and miss out on the additional $1.75 Lifeline discount on the dial tone and local usage.  


Verizon currently restricts Lifeline 135 customers from receiving bundled services and, therefore, if a Lifeline 135 customer wants to make use of a bundled service, that customer will not be entitled to the discounts (federal SLC and the $1.75 Lifeline discount) for which they are eligible.  We note that Verizon’s Tariff at Section 22G B. 3. states: 


An applicant for Residence Lifeline 135 Service may choose



any of the Telephone Company’s tariffed optional customer-


elected services at the applicable rates, charges and regulations


for each service provided.  Lifeline 135 customers may not 


subscribe to any packaged or bundled offerings that include 


local, toll and optional services. (Emphasis added).


The Lifeline discount is a credit that eligible customers are entitled to receive and for which Verizon is made whole by the Federal Universal Service Fund.  The Lifeline credit does not reduce Verizon’s revenues.  We agree with the ALJ that, based on changes imposed by Act 183, Respondents are presently required to make available to Lifeline customers telecommunications services that they were not required to make available in the past.


We specifically reject Verizon’s contention that we lack jurisdiction to order that Lifeline 135 customers be permitted to purchase a bundled package of services that includes long distance service.  Exc. at 20.  In this proceeding, the Joint Complainants seek to require Verizon to provide Lifeline 135 customers with a bundle that corresponds to the “Freedom Essentials” bundle that Verizon currently offers to other customers.  Our order today imposes no requirements on Verizon’s affiliate, Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, nor will does it require that long distance services be provided at a discount.  As noted by the Joint Complainants, “the Lifeline credit is not applied to long distance service, and no company, either Verizon PA or Verizon Long Distance, loses revenue as a result of applying the Lifeline credit against the [subscriber line charge] and a portion of local service.”  R. Exc. at 20.



Nothing in the Complainant’s Exceptions compels us to revise the ALJ’s Initial Decision.  We agree with the ALJ’s recommendation that the three types of discounted bundled service packages proposed by Joint Complainants for Lifeline 135 customers are consistent with Chapter 30 of the Public Utility Code, just and reasonable, and in the public interest.  Accordingly, we will deny the Complainant’s Exceptions.  The Joint Complainants’ motion for summary judgment shall be granted and Respondents’ motion for judgment on the pleadings or in the alternative summary judgment is denied consistent with this Opinion and Order.  Finally, we shall require the Respondent to file revised tariffs, within twenty days from the date of entry of this Opinion and Order, to become effective on one day’s notice, for the purpose of modifying the language restricting Lifeline customers from subscribing to any package or bundled offerings that include local, toll and optional services, consistent with this Opinion and Order.
Conclusion



Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision, which sustains the Complaints; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Verizon Pennsylvania Inc. and Verizon North Inc. to the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. are denied.


2.
That the motion for summary judgment of the Office of Consumer Advocate, the Pennsylvania Utility Law Project and AARP Pennsylvania is granted.



3.
That the motion for judgment on the pleadings or in the alternative summary judgment of Verizon Pennsylvania Inc. and Verizon North Inc. is denied.



4.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted.


5.
That within twenty (20) days from the date that this Opinion and Order is entered, Verizon Pennsylvania Inc. and Verizon North Inc. shall file revised tariffs, to become effective on one day’s notice, for the purpose of modifying the language restricting Lifeline 135 customers from subscribing to any packaged or bundled offerings that include local, toll and optional services, consistent with the discussion in this Opinion and Order.


6.
That consistent with Ordering Paragraph No. 5, Verizon Pennsylvania Inc. and Verizon North Inc. shall revise their tariffs to permit their Lifeline 135 customers to subscribe to the following three types of discounted bundled service packages: (1) local service with three vertical services; (2) local service with three vertical services and regional toll; and (3) local service with three vertical services and regional toll and long distance.


7.
That this proceeding be marked closed.





BY THE COMMISSION,


James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: December 18, 2008
ORDER ENTERED:  December 22, 2008
	� 	Vertical or optional services include Call Waiting, Caller ID, Call Forwarding, Three-Way Calling, etc.  See, Respondents’ tariffs at Exhibits C and D to Segrave-Primus Affidavit.


	� 	See, Exhibits A and B to Segrave-Primus Affidavit.


	�	Lifeline 150 was the predecessor to Lifeline 135.  In its Final Order in Lifeline and Link-Up Programs, the Commission changed the program’s name from Lifeline 150 to Lifeline 135 to reflect the change in the income eligibility level. Lifeline and Link-Up Programs at 1, 3.


	� 	Joint Petition of Nextlink PA, Inc., et al, P-00991648-49 (September 30, 1999) (“Global Order”).


	�	A matter that has already been resolved is not entitled to judicial intervention unless the issue is a recurring one and likely to be raised again between the parties.  See, definition of “moot” in Black’s Law Dictionary 909 (5th ed. 1979).


� 	Commonwealth v. Fedorek, 946 A.2d 93 (Pa. 2008).
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