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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions
 of Cyrus Mazarei (Complainant), filed on May 16, 2008, to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec, which was issued on April 28, 2008, in the above-captioned proceeding.  Equitable Gas Company (Equitable) filed Reply Exceptions on June 16, 2008.

History of the Proceeding



On September 27, 2007, Complainant filed a Formal Complaint (Complaint) against Equitable which alleged that he was improperly being held responsible for gas service that he had already paid for through his landlord.  



On October 24, 2007, Equitable filed an Answer and New Matter to the Complaint.  Equitable stated that it believed its billing was accurate.  Equitable sought dismissal of the Complaint.  



On February 19, 2008, a telephonic hearing was held by ALJ Nemec.  The Complainant testified on his own behalf.  Equitable was represented by counsel and presented the testimony of one witness who sponsored six Exhibits:  EQ Exhibit 1 – Account Statement – Cyrus Mazarei; EQ Exhibit 2 - Account Statement – National Builders & Acceptance Corporation; EQ Exhibit 3 – Work Order for November 25, 2006; EQ Exhibit 4 – Work Order for November 28, 2006; EQ Exhibit 5 – Work Order for December 23, 2006; and EQ Exhibit 6 – Equitable Contact Sheets for December 21, 2006.


On April 28, 2008, the ALJ’s Initial Decision was issued.  ALJ Nemec recommended that the Complaint be dismissed due to the Complainant’s failure to satisfy his burden of proof.  As previously noted, the Complainant filed Exceptions on May 16, 2008.  However, those Exceptions were misdirected within the Commission, and therefore, not timely entered.  Subsequently, a Final Order and a Secretarial Letter were issued, in error, closing the case.  We note that the Exceptions were timely filed, and Equitable was served a copy of the Exceptions by letter dated June 4, 2008.  Equitable was given the opportunity to respond to the Exceptions, and did so on June 16, 2008.  Given the pro se status of the Complainant, and the fact that no party will be adversely affected by our action, we shall consider the Complainant’s Exceptions.

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made fourteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Complainant alleged that he did not request Equitable to place the gas service at his rental property in his name, and, therefore, Equitable billed him for services that he had already paid to his landlord.  The Complainant did not believe that he was responsible for the final outstanding account balance of $259.31.

Equitable responded that gas service at the rental property was established in the Complainant’s name on March 1, 2006, and was terminated on August 25, 2006, for non-payment.  On November 22, 2006, Equitable received a payment of $222.16 for restoration of service.   On November 25, 2006, Equitable attempted to restore service, but was unable to gain access to the rental property and also could not contact the Complainant.  Tr. at 22-30; Equitable Exhibit EQ-1; Equitable Exhibit EQ-3.  

On November 28, 2006, Equitable restored service to the rental property in the name of National Builders & Acceptance Corporation (National Builders), the Complainant’s landlord.  Tr. at 30-32; Equitable Exhibit EQ- 4.

Equitable averred that on December 21 and December 22, 2006, the Complainant contacted it and requested that the gas service to be placed back into his name effective December 23, 2006.  On December 23, 2006, Equitable sent a serviceman to the rental property and he found the gas was already on.  Accordingly, effective December 23, 2006, Equitable finalized the account for National Builders and re-established an account for the Complainant.  On February 5, 2007, Equitable finalized the Complainant’s account and re-established the account in National Builders’ name.  Tr. at 36-40; Equitable Exhibit EQ-6.

The Complainant testified that he lived in the rental property from April 2006 to February 4, 2007.  He stated that at some point the gas service was placed in the name of his landlord and that he was happy with that arrangement because he paid the landlord for both his rent and gas service.  The Complainant went on to say that he did not want his gas service returned to his name in December 2006 because he was happy with the arrangement as it was.  The Complainant, however, was unable to provide any documentary evidence that he had paid his landlord for gas service billed from December 23, 2006, through February 4, 2007.  Tr. at 8-20.

In his Exceptions, the Complainant reiterates the arguments he made previously.  He does not contest any particular Findings of Fact or Conclusions of Law; rather, he just gives a narrative account of his dissatisfaction with the ALJ’s Initial Decision.  

Exc. at 1-2.  

In reply, Equitable states that the Complainant seeks in his Exceptions a re-litigation of the Initial Hearing in hopes of securing a different outcome.  Equitable avers that the record, as well as its Exhibits, clearly show that in December 2006, the Complainant called to schedule reconnection of service, and to have the service placed in his name.  Moreover, Equitable opines that the Complainant has not demonstrated that Equitable violated any provision of the Public Utility Code (Code) or Regulations.   R. Exc. at 2.  



Based on our review of the record and consideration of the above facts, we agree with Equitable that the Complainant has not carried his burden of proof to establish that Equitable violated any provision of the Code or of our Regulations.  Accordingly, we shall deny the Complainant’s Exceptions.  

Conclusion


Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions.  In our opinion, the Complainant has failed to meet his burden of proof in this proceeding and his Exceptions are not supported by record evidence.  As a result, we shall adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Cyrus Mazarei to the Initial Decision of Administrative Law Judge Michael A. Nemec are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted, consistent with this Opinion and Order. 



3.
That the Formal Complaint of Cyrus Mazarei against Equitable Gas Company is dismissed. 



4. 
That Cyrus Mazarei is responsible for paying the outstanding balance on his account to Equitable Gas Company.


5.
That the proceeding docketed at C-20078368 be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 18, 2008

ORDER ENTERED:  December 22, 2008
	� 	Since the Complainant did not initially serve Equitable with a copy of his Exceptions, the Commission, by Letter dated June 4, 2008, served a copy of those Exceptions on Equitable, and Equitable was afforded ten days from that date in which to file Reply Exceptions.  On June 16, 2008, Equitable timely filed its Reply Exceptions 








