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HISTORY OF THE PROCEEDINGS



On October 17, 2007, Scott George Kallmeyer (Mr. Kallmeyer or Complainant) filed a formal Complaint (Complaint) against National Fuel Gas Distribution Corporation (National Fuel or Respondent or Company) with the Pennsylvania Public Utility Commission (Commission).  He alleged an inability to pay his natural gas utility bill due to a fixed income and a medical condition.  In addition, he also asserted that the Respondent had changed his monthly billing amount.  Mr. Kallmeyer requested that the Commission establish a payment arrangement with National Fuel which would take into account his income and medical circumstances.  In his Complaint, Mr. Kallmeyer contended his monthly natural gas utility bills fluctuated with the Respondent from 2003 to the present.  The Complainant participated in one Customer Assistance Program (CAP), Low Income Residential Assistance Program (LIRA), which was sponsored by the Respondent.  Mr. Kallmeyer also participated in two (2) additional heating assistance programs, Low Income Heating Assistance Program (LIHEAP) and Neighbor-for-Neighbor.  Mr. Kallmeyer received a 50 percent discount on his home natural gas utility bill as a result of his participation in the LIRA program.  Mr. Kallmeyer received cash assistance on his natural gas utility bills from the LIHEAP and Neighbor-for-Neighbor programs in 2007.



On November 14, 2007, the Respondent filed an Answer which denied the material allegations of the Complaint.  

By notice dated November 19, 2007, the Commission scheduled this matter for a telephonic hearing on Tuesday, January 15, 2008 at 10:00 a.m. and assigned the case to me.  

I conducted the hearing as scheduled.  The Complainant appeared and testified on his own behalf.  Lee E. Hartz, Esquire, appeared on behalf of the Respondent, presented one witness and sponsored two exhibits which were admitted into the record.  The initial hearing resulted in a transcript of 49 pages.  The record closed on February 29, 2008.  No party filed a brief.


At the end of the hearing, National Fuel agreed to re-evaluate Mr. Kallmeyer’s eligibility to receive the maximum 70% discount on his bill and to inspect his home to determine the need for additional weatherization and insulation.  Tr. 46-48.  By letter dated February 22, 2008, the Respondent advised that Mr. Kallmeyer was not eligible for the 70% discount and would remain at 50%.  By letter dated May 28, 2008, the Respondent advised that it conducted an energy survey and some improvements were needed.  Both letters advised that Mr. Kallmeyer wanted to speak to me.  The February 22 letter requested another hearing in response to his request.

FINDINGS OF FACT
1. Complainant is Scott George Kallmeyer, who resides at 205 Oneida Avenue, Warren, PA 16365. 

2. Respondent is National Fuel Gas Distribution Corporation, a public utility providing natural gas service to customers in the Commonwealth of Pennsylvania. 

3. The Complaint’s monthly gross income was $610.00 which he received from Social Security benefits.  His monthly net income was $472.90 per month.  This income was derived from the gross amount of $610.00 minus:  $79.70 for his insurance, $7.40 for his Medicare Prescription Drug Plan and $50.00 for his Social Security overpayment.  In addition, he paid $79.80 for pain medicine (not covered by insurance) biweekly.  Tr. 9, 11, 12.

4. Mr. Kallmeyer must pay a $50.00 overpayment fee to the Social Security Administration.  Mr. Kallmeyer has been paying the overcharge fee for seven (7) years.  Tr. 9.

5. Mr. Kallmeyer received $37.00 per month in Supplemental Security Income (SSI).  His gross amount from SSI was $47.00 per month; however, he must pay a $10.00 overpayment fee from this distribution, as well.  Tr. 10, 13.

6. Complainant received $165.00 in Food Stamps from the Pennsylvania Department of Welfare.  Tr. 13.

7. Complainant filed an informal Complaint with the Commission’s Bureau of Consumer Services (BCS) on August 20, 2004.  Tr. 6. 

8. Complainant filed a formal Complaint with the Commission on October 17, 2007.

9. Complainant suffers from various diseases/afflictions including a brain injury, cancer, a 6-millimeter lesion on his liver, an 8-millimeter post-nodule on his pelvis bone, and a mass on his left kidney.  Tr. 5 - 7.

10. Mr. Kallmeyer participated in a Customer Assistance Program sponsored by the Respondent, i.e. the Low Income Residential Assistance Program.  Tr. 9, 15.

11. There is a feature under LIRA where a customer’s natural gas utility service rate can be reduced by 10 to 70 percent.  The formula for a reduction in the rate is based on income and the number of people in the household.  Tr. 24, 25.

12. The total dollar amount a customer pays on the LIRA program varies from month to month based on natural gas usage.  Tr. 25 - 27.

13. Under LIRA, the Complainant received a 50 percent discount on his natural gas utility bill.  Tr. 27, 29.

14. Mr. Kallmeyer participated in two additional assistance programs.  They were Neighbor-for-Neighbor and the Low Income Heating Electric Assistance Program.  Tr. 28, 29.

15. Mr. Kallmeyer received $300.00 for his natural gas utility bill from the Neighbor-for-Neighbor Program in 2007.  NFG Exh. A at 2, Tr. 27. 

16. Mr. Kallmeyer received $325.00 for his natural gas utility bill from the LIHEAP program in 2007.  NFG Exh. B at 3, Tr. 28, 29.

17. The dollar amount owed by Mr. Kallmeyer on his natural gas utility bill to National Fuel fluctuated over the years from 2003-2007, as demonstrated on the following chart: 

	Date of Bill
	Amount of bill

	2003 (no specific date given)
	$62.71

	01/09/04
	$30.23

	02/10/04
	$29.00

	05/04/04
	$38.36

	05/24/04
	$38.00

	06/23/04
	$41.00

	02/28/05
	$125.05

	03/03/05
	$51.64

	04/04/05
	$31.00

	08/28/05
	$34.00

	11/03/05
	$52.46

	12/03/05
	$82.12

	01/03/06
	$49.00

	03/04/06
	$43.00

	04/13/06
	$42.48

	05/20/06
	$43.12

	06/02/06
	$44.00

	07/05/06
	$64.00

	10/12/06
	$65.00

	01/12/07
	$78.00

	04/09/07
	$83.00

	06/01/07
	$64.00

	08/03/07
	$20.00


Tr. 5-7, 9. 

18. National Fuel requested Mr. Kallmeyer update his income information with the Company on a continuous basis.  Tr. 8, 9, 24, 27, 28.

19. According to the National Fuel witness, the amount owed by the Complainant for his natural gas utility bill was $58.00 monthly.  Tr. 29.

20. The Administrative Law Judge (ALJ) ordered the Complainant to forward a copy of a current statement of benefits he received from the United States Government to National Fuel.  The Complainant indicated he should receive the statement in either January or February of 2008.  Tr. 41 - 43.
21. There is no evidence the Complainant complied with the ALJ’s direction.
22. The Respondent agreed to re-examine the Complainant’s income to determine if Mr. Kallmeyer qualified for any additional CAP assistance under LIRA and to conduct an energy survey.  Tr. 46.
23. The Respondent sent the ALJ a letter dated February 22, 2008, which advised that Mr. Kallmeyer did not qualify for a larger discount under its LIRA program. 

24. The Respondent sent the ALJ a letter dated May 28, 2008, which updated the status of Mr. Kallmeyer’s account.  It was determined that no additional assistance was available. 
25. The May 28, 2008 letter also included a copy of the Energy Education Survey completed by Respondent.  The survey indicated there were several energy improvement measures which should be performed at the Kallmeyer residence.  
26. NFG Exh. A is a three page document produced by the Respondent, which is a copy of the Complaint’s Account Statement.  Tr. 29.
27. NFG Exh. B is a one page document produced by the Respondent which lists the various arrangements the Complainant had with the Respondent.  Tr. 31.
DISCUSSION
In his formal Complaint, Complainant alleged an inability to pay his utility bills.  In particular, Mr. Kallmeyer alleged that, due to various medical conditions and his fixed income, he was unable to pay $98.00 per month for his natural gas utility bill.  He averred that he had a prior payment arrangement with the Respondent to pay $43.00 per month for his natural gas utility service.  As the party seeking affirmative relief from the Commission, Complainant bore the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility was responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA P.U.C. 300 (1976).  This requirement must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, the burden is satisfied by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  More was required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Commission, 413 A.2d 1037 (Pa. Super. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Commonwealth, Department of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In the present case, Mr. Kallmeyer requested the Commission establish a payment plan with the Respondent.  He averred that, due to his medical condition, his fixed income, his placement on LIRA and his conversations with various individuals with National Fuel, he was scheduled to pay $43.00 per month for his natural gas utility bill.  The Respondent denied Mr. Kallmeyer’s assertion about his payment plan agreement with the Company for $43.00 per month.  National Fuel stated his payment plan with them was based upon his current income level and the reduced rate offered on LIRA.  As a result, his current budget bill amount was $58.00 per month. 

Mr. Kallmeyer testified that his natural gas utility bills have fluctuated over the years.  The following chart illustrates his testimony.

	 Date of Bill
	Amount of bill

	2003 (no specific date given)
	$62.71

	01/09/04
	$30.23

	02/10/04
	$29.00

	05/04/04
	$38.36

	05/24/04
	$38.00

	06/23/04
	$41.00

	02/28/05
	$125.05

	03/03/05
	$51.64

	04/04/05
	$31.00

	08/28/05
	$34.00

	11/03/05
	$52.46

	12/03/05
	$82.12

	01/03/06
	$49.00

	03/04/06
	$43.00

	04/13/06
	$42.48

	05/20/06
	$43.12

	06/02/06
	$44.00

	07/05/06
	$64.00

	10/12/06
	$65.00

	01/12/07
	$78.00

	04/09/07
	$83.00

	06/01/07
	$64.00

	08/03/07
	$20.00


Tr. 5-7, 9.

While the Respondent did not offer an explanation as to why Mr. Kallmeyer’s natural gas utility bill amounts fluctuated, a review of the Complainant’s testimony illustrated that his natural gas utility bills appeared to be higher in the fall, winter and early spring months than in the summer months.  This pattern can be attributed to an increased use of natural gas in the fall, winter and early spring months for heating purposes and a lesser amount of natural gas usage in the summer months.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. applies to this proceeding and provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utilities Code reads as follows:

Customer Assistance Programs- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  

Section 1405(c), does not strip the Commission of jurisdiction, rather it limits the Commission’s power to establish a payment arrangement when a customer participates in the CAP program.  The General Assembly made it clear that the Commission lacks the authority to establish payments arrangements for customers participating in CAP programs offered by public utilities.  Section 1403 of the Public Utility Code defines a CAP program as follows:

“Customer assistance program.”  A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


66 Pa.C.S. § 1403.   

Complainant participated in Respondent’s CAP program and received a discounted natural gas utility rate.  As a result of the LIRA program, Mr. Kallmeyer received a 50 percent discount on his monthly natural gas utility bill. 

The Complainant also participated in two additional payment assistance programs.  The record indicated that Mr. Kallmeyer received $300.00 from the Neighbor-for-Neighbor and $325.00 from the LIHEAP programs in 2007.  The Complainant was directed by me to forward to National Fuel any updated copies of statements he received from the United States Government which would illustrate the gross amounts and deductions in his government benefits.  There is no evidence the Complainant complied with my direction.  In response to my inquiries, the Respondent agreed to determine if the Complainant was able to obtain a further discounted rate.  By letter dated February 22, 2008, National Fuel advised me that Mr. Kallmeyer was not eligible for any further discount.  According to the record, the current discount received by a customer enrolled in Respondent’s CAP program was based upon household income and size as defined by the federal poverty guidelines.  Complainant participated in the Respondent’s CAP program, and the program met the requirements of 66 Pa. C.S. § 1403. Therefore as a matter of law, the Commission lacks the authority to establish a payment plan for Complainant under Section 1405(c). 

I recognize that Mr. Kallmeyer indicated that he wanted to speak to me and not to the representatives of National Fuel.  However, there was no indication of the subject matter Mr. Kallmeyer wished to discuss.  Because the record was closed on this matter on February 29, 2008, and because as a matter of law, his participation in a CAP program limited the Commission’s power to establish a payment plan, there is nothing he could have told me which would change the result.

CONCLUSIONS OF LAW



1. 
The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. § 701.

2. 
As the Complainant Mr. Kallmeyer did not meet his burden of proving by a preponderance of the evidence that National Fuel violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa. C.S. § 332(a).  
4.  The Responsible Utility Customer Protection Act applies to this proceeding.  66 Pa. C.S. §§ 1401, et. seq.
5. 
The Commission lacks the authority to establish a new payment arrangement for Complainant because he is enrolled in Respondent’s CAP program.  66 Pa. C.S. § 1405(c).

ORDER



THEREFORE, 
IT IS ORDERED:

1. The Complaint of Scott G. Kallmeyer against National Fuel Gas Distribution at Docket No. C-20078442 is hereby denied.   

2. That the record at Docket No. C-20078442 is marked closed.  

Date:  December 12, 2008



_____________________________








Louis G. Cocheres








Administrative Law Judge
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