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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 30, 2006, Janette Lee Curry (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that there were incorrect charges on her bill and that she would like a payment arrangement.  On November 29, 2006, Respondent filed an answer denying the material allegations in the complaint.
An initial hearing was held on February 6, 2007.  Complainant appeared pro se.  Respondent was represented by Laureto Farinas, Esquire.  The parties agreed that the complaint involved three properties located in Philadelphia, PA at the following addresses: (1) 5908 Old York Road; (2) 301 Walnut Lane; and (3) 5906 Old York Road.  On February 6, 2007, prior to the initial hearing, the parties arrived at a settlement in regard to the properties located at 5908 Old York Road and 301 Walnut Lane.  Respondent requested time to conduct an investigation of the property located at 5906 Old York Road in order to resolve the remaining issue.  I granted Respondent’s request and informed the parties that a further hearing would be scheduled.  Tr. 4-10.  
A further hearing was held on June 4, 2007.  At that time, the parties informed me that a dispute had arisen in regard to the partial settlement agreement reached on February 6, 2007, and memorialized in a letter dated February 14, 2007 (PGW Exhibit 1).  Tr. 17-28.  Complainant appeared pro se and testified.  Complainant introduced 21 exhibits (marked Complainant Exhibits 1 through 21), all of which were admitted into evidence.  Respondent was again represented by Mr. Farinas.  Jennifer Raksnis, who is employed by Respondent as a customer review unit officer, testified on behalf of Respondent.  Respondent introduced 9 exhibits (marked PGW Exhibits 1 through 9), all of which were admitted into evidence.  During the further hearing, Mr. Farinas stated that Complainant had failed to allow Respondent access to all three properties as she had agreed to do under the partial settlement agreement.  Mr. Farinas indicated that such access was important to the resolution of the complaint.  Consequently, I had the parties agree on a date that access to the three properties would be provided.  I also informed the parties that a further hearing would be scheduled.  Tr. 62-70. 

A further hearing was initially scheduled for August 3, 2007.  However, by letter dated July 20, 2007, Complainant requested a continuance because the scheduled hearing conflicted with her previously planned vacation.  In a letter dated July 27, 2007, Mr. Farinas wrote that he did not object to Complainant’s request for a continuance.  I subsequently granted Complainant’s request.  

The further hearing was rescheduled for October 17, 2007.  Both parties appeared at the October 17, 2007 further hearing.  Complainant appeared pro se and testified.  Complainant introduced 9 exhibits (marked Complainant Exhibits 22 through 30).  Complainant’s exhibits were admitted into evidence with the exception of Complainant Exhibit 26.  Complainant Exhibit 26 was not admitted into evidence because it dealt with a property – 6510 N. 8th Street - that was not a subject of the complaint.  Respondent was represented once again by Mr. Farinas.  In addition to Ms. Raksnis, Respondent presented the testimony of another one of its employees.  Ann Marie Cromley is a senior customer review unit officer.  Tr. 77-78, 82, 128.  Respondent introduced 7 exhibits (marked PGW Exhibits 10 through 12-d), all of which were admitted into evidence.  The transcribed hearing record consists of 158 pages.  The record closed on February 4, 2008, with my receipt of the transcript of the October 17, 2007 further hearing.
FINDINGS OF FACT


1.
Complainant, Janette Lee Curry, resides at 305 E. Walnut Lane, Philadelphia, PA 19144.  Tr. 28.



2.
Complainant is the ratepayer of record for gas service supplied by Respondent, Philadelphia Gas Works, to three apartment buildings that Complainant owns located in Philadelphia, PA at the following addresses: (1) 5908 Old York Road; (2) 301 Walnut Lane; and (3) 5906 Old York Road.  Tr. 4.


3.
On July 20, 2007, Respondent’s technician conducted an investigation of all three properties and determined that the units in the buildings were being billed on the proper gas meters.  Tr. 88-89.
A.
5908 Old York Road 


4.
There are three gas meters in the building.  Tr. 103.


5.
One gas meter is connected to a water heater that serves the entire building.  Tr. 103.


6.
Two apartments are each connected to a separate gas meter.  Both apartments have a gas range.  Tr. 103-104.


7.
Prior to February 2007, gas service to 5908 Old York Road was terminated and the account balance was $292.45.  At that time, Respondent transferred the $292.45 amount to an active account – 301 Walnut Lane.  In February 2007, Respondent restored service to 5908 Old York Road.  On February 22, 2007, Respondent transferred the $292.45 amount back to the 5908 Old York Road account.  Tr. 93-94; PGW Ex. 10 at 6; PGW Ex. 11 at 11.


8.
On February 6, 2007, Complainant and Respondent entered into a settlement agreement.  As of February 6, 2007, Complainant’s outstanding balance was $4,521.00 under the terms of the settlement agreement.  Under the settlement agreement Respondent agreed to restore service to 5908 Old York Road; and Complainant agreed to monthly pay current charges plus $251.00 toward her arrearage.  Tr. 105; PGW Ex. 1 at 1. 



9.
Complainant did not abide by the settlement agreement.  She did not make the required payments.  Tr. 105; PGW Ex. 11 at 11-12.


10.
Between February 6, 2007 and October 17, 2007, Respondent issued nine bills to Complainant totaling $3,257.84.  PGW Ex. 11 at 11-12.


11.
The bills were based on actual meter readings.  Tr. 106.


12.
Between August 14, 2007 and October 17, 2007, Respondent assessed Complainant $298.69 in late payment charges.  (On March 19, 2007, Respondent waived late payment charges that Complainant had accumulated prior to March 19, 2007.)  PGW Ex. 11 at 11-12.


13.
Between February 6, 2007 and October 17, 2007, Complainant made two payments totaling $855.38.  Tr. 106; PGW Ex. 11 at 11-12.


14.
As of October 17, 2007, Respondent held Complainant responsible for payment of a total outstanding balance of $7,084.62.  Tr. 105; PGW Ex. 11 at 10, 12.
B.
301 Walnut Lane


15.
There are 6 apartments in the building.  Tr. 92.


16.
Each apartment is connected to a separate gas meter.  Tr. 93.



17.
On February 6, 2007, Complainant and Respondent entered into a settlement agreement.  The settlement agreement stated that Complainant’s outstanding balance as of February 6, 2007 was $157.85, which Complainant was to pay by March 16, 2007.  Tr. 94-96; PGW Ex. 1; PGW Ex. 10 at 6.


18.
Between February 6, 2007 and October 17, 2007, Respondent issued bills to Complainant for current charges.  During that time Respondent also assessed Complainant a $20.00 service charge for a “non-sufficient funded check.”  Tr. 96-98; PGW Ex. 10 at 4-6.



19.
As of October 17, 2007, Complainant’s outstanding balance was $224.20.  Tr. 100-101; PGW Ex. 10 at 4-6.
C.
5906 Old York Road  



20.
Two apartments and a beauty salon are located in the building.  Each of the three units has its own separate gas meter.  Tr. 37, 138.


21.
As of the hearing on October 17, 2007, the building had two gas service accounts.  One gas service account (account no. 2378988187) was for the period from November 3, 2005 to May 12, 2006.  The other gas service account (account no. 8332563714) was for the period from February 8, 2007 to the present.  Tr. 129-134; PGW Ex. 12.


22.
Gas service to the property was terminated on May 12, 2006 for non-payment.  Gas service was restored to the property on February 8, 2007.  Tr. 131-133; PGW Ex. 12.


23.
On March 2, 2007, Respondent waived late payment charges totaling $173.35.  Tr. 130-131; PGW Ex. 12 at 1.



24.
On March 2, 2007, Respondent credited Complainant’s account in the amount of $92.46.  Tr. 131; PGW Ex. 12 at 1.


25.
The unpaid balance for bills accrued from November 3, 2005 to May 12, 2006, was $3,160.07.  Tr. 131, 133; PGW Ex. 12 at 1.



26.
The unpaid balance for bills accrued from February 8, 2007 to October 17, 2007, was $2,433.66.  Tr. 131-133; PGW Ex. 12 at 2.



27.
As of October 17, 2007, Complainant’s total outstanding balance for the property was $5,593.73 ($3,160.07 + $2,433.66).  Tr. 131-132; PGW Ex. 12.
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Ms. Curry has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (Pa. 1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (Pa. Commw. 1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant disputed the amounts that Respondent stated that she owed for gas service to three properties.  Those properties are located in Philadelphia, PA at the following addresses: (1) 5908 Old York Road; (2) 301 Walnut Lane; and (3) 5906 Old York Road.  Complainant’s allegations are addressed below.
5908 Old York Road  


Respondent’s witness, Ann Marie Cromley, testified that as of the final hearing on October 17, 2007, Complainant had an outstanding balance of $7,084.62.  Tr. 105; PGW Ex. 11 at 10, 12.  Complainant, however, testified that she owed Respondent “in the range of maybe $5,000.00.”  Complainant argued that she should not be required to pay Respondent what it claimed she owed because she never saw the gas bills.  Complainant stated that she had asked Respondent not to send bills and other documents to the 5908 Old York Road address.  Complainant testified that the tenants residing at that address throw away the documents addressed to her and that she never sees the documents.  In support of her argument, Complainant presented a letter dated June 11, 2007, from Respondent addressed to Complainant at 5908 Old York Road (Complainant Ex. 25-3).  The letter requested that Complainant pay her unpaid gas bills, and informed her that a gas lien had been filed against the property at 5908 Old York Road because of the unpaid gas bills.  Tr. 150-151; Complainant Ex. 25-3.



I find that Complainant’s argument is without merit.  It is not based on substantial evidence and it is unpersuasive.  The lien letter (Complainant Ex. 25-3) presented as evidence by Complainant, contradicts her contention that she does not receive gas bills and other documents addressed to her at 5908 Old York Road.  I note that Complainant also presented another lien letter, this one dated May 21, 2007, which was also addressed to her at 5908 Old York Road (Complainant Ex. 1 at 1).  This further indicates that Complainant has received gas bills and other documents from Respondent addressed to her at 5908 Old York Road.


I further note that Complainant indicated that she would accept as her account balance as of October 17, 2007, the amount stated in the June 11, 2007 lien letter (Complainant Ex. 25-3), which was $3,876.58.  Tr. 151.  The $3,876.58 amount is the same figure also included in the May 21, 2007 lien letter (Complainant Ex. 1 at 1).  As Ms. Cromley testified, the amount stated as delinquent in a lien letter may not change from one lien letter to the next, and that amount may not reflect the actual outstanding balance at the time.  Tr. 84-88.  Record evidence indicates that the actual outstanding balance as of June 11, 2007 was $6,299.34.  Record evidence also shows that the outstanding balance as of October 17, 2007 was $7,084.62.  PGW Ex. 11 at 12.  Complainant did not present any evidence to rebut Ms. Cromley’s testimony or the documentary evidence presented by Respondent.  For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that she did not have an outstanding balance of $7,084.62 as of October 17, 2007, for gas service provided to 5908 Old York Road. 
301 Walnut Lane  


Ms. Cromley testified that as of October 17, 2007, Complainant had an outstanding balance of $224.20.  Tr. 100-101; PGW Ex. 10 at 4-6.  Complainant testified that her outstanding balance was $253.00 based on her calculations.  Tr. 153-154.



The calculations of both parties begin with a settlement agreement (PGW Ex. 1) that they entered into on February 6, 2007.  Under the terms of the settlement agreement, Complainant owed Respondent $157.85 as of February 6, 2007.  The terms of the settlement agreement required Complainant to pay that amount by March 16, 2007; which she did not do.  The settlement agreement did not provide that Complainant would receive a specific bill for that amount.  See, PGW Ex. 1.  Between February 6, 2007 and October 17, 2007, Respondent issued bills to Complainant for current charges, according to the testimony of Ms. Cromley.  During that time Respondent also assessed Complainant a $20.00 service charge for a non-sufficient funded check.  Ms Cromley indicated that when bills for current and service charges minus payments made by Complainant, were added to the $157.85 settlement amount, the amount owed as of October 17, 2007, was $224.20.  Tr. 96-98, 100-101; PGW Ex. 10 at 4-6.  Complainant indicated that her calculation of a $253.00 outstanding balance derives from taking the total current charges over the period from February 6, 2007 to October 17, 2007, which she believed to be $12.00 a month, and then adding that amount to the $157.85 settlement figure.  Tr. 153-154.


I find that the $224.20 outstanding balance determined by Respondent, is based on persuasive testimonial and documentary evidence, including a written statement of Complainant’s account (PGW Ex. 10 at 6).  In contrast, the outstanding balance of $253.00 that Complainant determined, is speculative and based on her rough calculation.  Therefore, I do not find that Complainant met her burden of proving that she did not owe the amount of $224.20 as of October 17, 2007.  I also note that this amount is lower than what she calculated and therefore inures to her benefit.  
5906 Old York Road 


Respondent’s witness, Jennifer Raksnis, testified that as of October 17, 2007, Complainant had an outstanding balance of $5,593.73.  Tr. 131-132; PGW Ex. 12.  Complainant testified that she did not know how much she owed because her bills were estimated.  In support of her statement, Complainant presented a bill dated May 12, 2005 (Complainant Ex. 24-5).  The bill indicated that current charges as well as the charges for the preceding 11 months were based on estimated meter readings.  Tr. 154; Complainant Ex. 24-5.


Complainant’s bill dated May 12, 2005 is not relevant to this proceeding because Respondent is not holding Complainant responsible for any balance accrued prior to November 3, 2005, according to the testimony of Ms. Raksnis.  The bills that Respondent rendered for gas service provided from November 3, 2005 to the present were based on actual meter readings according to documentary evidence (statements of account) presented by Respondent.  See, PGW Ex. 12.  Ms. Raksnis testified that the $5,593.73 account balance as of October 17, 2007, represents the sum of the balances of two accounts for the 5906 Old York Road property.
  The first account (account no. 2378988187) covers the period from November 3, 2005 to May 12, 2006, and the account balance was $3,160.07.  The second account (account no. 8332563714) covers the period from February 8, 2007 to the present, and the account balance as of October 17, 2007, was $2,433.66.  Therefore, the total account balance as of October 17, 2007, for the property located at 5906 Old York Road was $5,593.73 ($3,160.07 + $2,433.66).  Tr. 129-134; PGW Ex. 12.  For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that she did not have an outstanding balance of $5,593.73 as of October 17, 2007, for gas service provided to 5906 Old York Road.    




Finally, I note that in her complaint, Complainant requested payment arrangements.  However, during the hearings, Complainant did not raise the issue and she did not present any evidence of an inability to pay her gas bills.  


For all of the foregoing reasons, I must dismiss the complaint in its entirety.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §701.



2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).



3.
Complainant failed to meet her burden of proof.


4.
 Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Janette Lee Curry against Philadelphia Gas Works at Docket No. F-01994525 is dismissed.

2.
That this case be marked closed.
Date:
December 4, 2008



_______________________________







Charles E. Rainey, Jr.








Administrative Law Judge

	� 	Ms. Raksnis testified that Respondent will combine the two accounts into one.  Tr. 133-134.
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