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This Initial Decision dismisses the formal complaint filed by Mark L. Ross against West Penn Power Company, which conducts business as Allegheny Power (“Allegheny Power” or “Respondent”), at Docket No. C-2008-2030999, for failure to meet the burden of proof.
History of the Proceeding



On March 5, 2008, Mark L. Ross (“Complainant’) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against West Penn Power Company (“West Penn”), which trades and does business as Allegheny Power.  Mr. Ross alleges that he was overcharged by Allegheny Power for electric utility service provided to him in the later part of 2006 and in the winter of 2007.  West Penn filed its answer to the complaint on April 9, 2008 denying the material averments contained in the complaint and requesting that the complaint be dismissed.

A Telephone Hearing Notice was mailed to the parties on July 31, 2008, scheduling an initial telephonic hearing for Tuesday, September 16, 2008 at 10:00 a.m.  A Prehearing Order was issued in this case on August 4, 2008.  The initial hearing was held as scheduled.  Mr. Ross appeared pro se and testified on his own behalf.  He also presented the testimony of his landlord, Theodore Fkwirut.  He did not offer any exhibits into evidence.  West Penn was represented by John L. Munsch, Esquire.  West Penn presented one witness, Tammy Taylor.  West Penn offered four (4) exhibits that were marked Exhibit No. 1 through and including Exhibit No. 4.  Exhibit Nos. 1, 2 and 3 were admitted into evidence.  Exhibit No. 4 was not admitted.  Briefs were not requested in this proceeding.  The record consists of an 82-page transcript and the aforementioned three exhibits.  The record closed by Interim Order Closing the Hearing Record on September 22, 2008.  This matter is now ripe for decision.
Findings of Fact


1.
Complainant, Mark L. Ross, resides at 872 Route 56 East, Apartment B, Apollo, Pennsylvania (Tr. 9).


2.
Mr.  Ross is a residential electric utility customer of West Penn, doing business as Allegheny Power (Tr. 9-10).  


3.
In September 2006, Mr. Ross moved into Apartment B at 872 Route 56 East, Apollo, Pennsylvania and began receiving electric utility service from West Penn (Tr. 9-10, 12).


4.
Apartment B is located above a garage on the property.  It consists of a bedroom, a living room/kitchen combination and a bathroom (Tr. 10).  


5.
West Penn incorrectly billed Mr. Ross $1,175.51 for electric utility service from September 2006 until April 4, 2007.  Mr. Ross was incorrectly billed for service provided to Apartment A on the property for this time period.  West Penn corrected its error on April 24, 2007 (Tr. 16, 36-37; Exhibit Nos. 1 and 2).  


6.
Mr. Ross’s correct bill amount for service provided from September 2006 through April 4, 2007 was $522.35, based upon meter readings.  West Penn obtained actual meter readings for Apartment B on November 2, 2006; December 8, 2006; February 2, 2007; and April 4, 2007.  The reading for January 5, 2007 was estimated (Tr. 37, 58-59; Exhibit No. 1).  


7. 
On April 24, 2007, West Penn credited Mr. Ross’s account in the amount of $653.16, which represents the difference between the amount he was incorrectly billed ($1,175.51) and the amount actually used ($522.35).  Mr. Ross was also credited $3.60 in interest billed to the account on April 24, 2007 (Tr. 37, 40, Exhibit Nos. 1 and 2).  


8.
On September 10, 2007, Mr. Ross’s electric utility service was terminated for non-payment (Tr. 12, 41; Exhibit No. 2).


9.
In March 2008, Mr. Ross reestablished electric utility service for Apartment B with West Penn (Tr. 42). 



10.
Mr. Ross disputes the amount he was billed for electric utility service provided to Apartment B between September 2006 and April 4, 2007 (Tr. 17-18).



11.
Mr. Ross testified that he was working as a truck driver between September 2006 and April 2007 and that he was on the road quite a bit and therefore not at home to use electricity (Tr. 12).  



12.
Mr. Ross’s apartment has the following electrical appliances: an electric water heater, a refrigerator, a washer and dryer, a microwave and two window air conditioning units.  He did not have air conditioners in September 2006 (Tr. 10-11, 26-27).    


13.
Mr. Ross resided with his girlfriend in Apartment B between October 2006 and December 2006 (Tr. 24).   


14.
No evidence was provided regarding Mr. Ross’s girlfriend’s electricity usage between October 2006 and December 2006.   



 
Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute, it is clear that Mr. Ross is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
Mr. Ross asserts that he was incorrectly billed for electric utility service provided by West Penn from September 2006 through April 4, 2007.  The crux of his argument is that he was rarely home during this time period because he was employed as a truck driver and he could not have used much electricity.  He testified that he has a small, one bedroom apartment above a garage with a kitchen/living room combination and a bathroom, and that his electrical appliances include a water heater, refrigerator, washer, dryer and two air conditioning units.  Based on these facts, Mr. Ross believes he was overbilled for electric utility service.      

            Because Mr. Ross established electric utility service with West Penn in September 2006 and disputes his usage between September 2006 and April 4, 2007, there is no prior billing history to use for comparison.  In other words, it is impossible to compare Mr. Ross’s electric utility use from September 2006 through April 4, 2007 to the same time frame for the previous year because Mr. Ross did not reside in Apartment B and use electricity prior to September 2006.  See, Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  A customer may, however, prove his initial case by circumstantial evidence which would support a finding that metered usage exceeded the actual usage, thereby shifting the burden of going forward to the utility which must rebut the complainant’s case with co-equal evidence.  Id.; Burleson v. Pa. P.U.C., 501 Pa. 433, 461 A.2d 1234 (1983).  


The issue here is whether Mr. Ross has established a prima facie case that he was overbilled for electric utility service provided to him prior to April 4, 2007 at 872 Route 56 East, Apartment B, Apollo, Pennsylvania and, if so, whether West Penn has rebutted this prima facie case with co-equal evidence.  The undersigned concludes that Mr. Ross has failed to establish a prima facie case.  

Mr. Ross testified credibly that he drove a truck for a living and was seldom home during the disputed billing period, but he also testified that his former girlfriend resided in Apartment B between October 2006 and December 2006.  No testimony was offered regarding her electricity usage during this time frame.  Whether she used additional appliances during this time frame or, to what extent she used the appliances listed by Mr. Ross, is unknown.  A review of Exhibit No. 1, specifically the bottom portion of that exhibit, where usage information is provided for Mr. Ross’s account (Account No. 1 36-06 080-023509, 4-36-06117-023509) reveals that for November 2006, December 2006 and January 2007, covering the time period Mr. Ross’s former girlfriend resided with him, the monthly electricity usage was greater than it was for the period from January 5, 2007 through April 4, 2007, after she moved out.  The average monthly electricity bill, based upon actual and estimated meter readings for November 2006, December 2006 and January 2007, was $117.32.  The average monthly electricity bill, based upon actual meter readings for the period from January 5, 2007 through April 4, 2007, was $55.97.     


Mr. Ross has the burden of proof in this proceeding and he has failed to establish that he was overcharged for electric utility service or that West Penn violated the Public Utility Code, the regulations or a Commission Order.  Accordingly, the complaint is dismissed in the Order below.  

 

Conclusions of Law



1.
The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.


2.
Complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant failed to meet the burden of proof and failed to establish that Respondent violated the Public Utility Code, the regulations or any Order of the Commission.
order

THEREFORE,

IT IS ORDERED:

           That the complaint of Mark L. Ross against West Penn Power Company, at Docket Number C-2008-2030999, is dismissed.


Dated:  December 4, 2008



                                                       








Mark A. Hoyer 







Administrative Law Judge

PAGE  
2

