BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company
:

for Approval of Its Market Rate Transition Energy
:
P-2008-2062740
Efficiency Package
:

INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



On September 10, 2008, PECO Energy Company (PECO or petitioner) filed a Petition for Approval of Its Market Rate Transition Energy Efficiency Package (EEP Petition) with the Pennsylvania Public Utility Commission (Commission).  PECO requested that the Commission issue an order approving PECO’s implementation of a set of energy efficiency and demand response tools designed to help its electric distribution customers manage the transition from PECO’s capped generation rates to market-priced generation, which will occur on January 1, 2011. Specifically, PECO requested that the Commission:  (1) approve PECO’s proposed Market Rate Transition Energy Efficiency Package (EEP); (2) approve PECO’s proposed adjustment clause to recover the costs of designing, developing, implementing and administering the EEP and permit the EEP tariff supplement to become effective on one day’s notice after entry of the Commission’s order; and (3) permit the tariff supplement for PECO’s Residential Direct Load Control Program (RDLC) to become effective on one day’s notice after entry of the Commission’s order.


By Notice dated September 17, 2008, the matter was assigned to me and a prehearing conference was scheduled for October 17, 2008.  On September 30, 2008, I issued a Prehearing Conference Order.



On September 30, 2008, the Office of Small Business Advocate (OSBA) filed a Notice of Appearance (for Daniel Asmus, Esq.), a Notice of Intervention and Protest, a Public Statement and an Answer and New Mater.  Also on September 30, 2008, the Office of Consumer Advocate (OCA) filed a Notice of Intervention, a Public Statement and Answer, and the Office of Trial Staff (OTS) filed a Notice of Appearance on behalf of Charles Shields, Esq.


Petitions to Intervene were filed by Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc. (Constellation) on October 1, 2008,
 Dominion Retail, Inc. (Dominion Retail) on October 10, 2008, the City of Philadelphia (Philadelphia) on October 10, 2008, the Retail Energy Supply Association (RESA) on October 14, 2008, Direct Energy Services, Inc. (Direct Energy) on October 14, 2008, Tenant Union Representative Network (TURN), Action Alliance of Senior Citizens of Greater Philadelphia and Association of Community Organizations for Reform Now (ACORN) (TURN et al.) on October 14, 2008, Consolidated Energy Solutions, Inc. (Con Edison Solutions) on October 14, 2008, Reliant Energy, Inc. (Reliant) on October 14, 2008
 and The Reinvestment Fund (TRF) on October 15, 2008. 


On October 9, 2008, a Petition to Intervene and Answer in Opposition was filed by the Philadelphia Area Industrial Energy Users Group (PAIEUG) and a Petition to Intervene and Answer was filed by the Commonwealth of Pennsylvania, Department of Environmental Protection (DEP).


The prehearing conference was held as scheduled on October 17, 2008.  Participating through counsel, either in-person or telephonically, were the above parties.  The various Petitions to Intervene and Motions for Admission Pro Hac Vice were granted, a service list was established, procedural items were addressed and a schedule was adopted.  The parties of record were determined to be PECO, OTS, OCA, OSBA, PAIEUG, Dominion Retail, Constellation, the City of Philadelphia, Direct Energy, RESA, TURN et al., Con Edison Solutions, Reliant, DEP and TRF.  These actions were memorialized in my Prehearing Oder #1, dated October 17, 2008.



On October 20, 2008, PECO filed a Reply to the OSBA New Matter, and on November 6, 2008, a Motion for a Protective Order.  I granted the Motion for Protective Order on November 12, 2008.


On November 14, 2008, PECO filed and served a Petition to for Leave to Withdraw the Petition.  PECO stated that no party objected to the request.



On November 14, 2008, I issued an Order Suspending the Schedule.



As explained in more detail below, I will grant the Petition for Leave to Withdraw.

FINDINGS OF FACT



1.
On September 10, 2008, PECO filed a Petition for Approval of Its Market Rate Transition Energy Efficiency Package (EEP Petition) with the Commission.


2.
Responses to the EEP Petition were filed by OTS, OCA, OSBA, PAIEUG, Dominion Retail, Constellation, the City of Philadelphia, Direct Energy, RESA TURN et al., Con Edison Solutions, Reliant, DEP and TRF.



3.
A prehearing conference was held on October 17, 2008.



4.
On November 14, 2008, PECO filed a Petition for Leave to Withdraw the EEP Petition pursuant to 52 Pa. Code §5.94.


5.
No party objects to the relief requested in PECO’s petition to withdraw.

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.



PECO explained that it is requesting permission to withdraw the EEP Petition because after PECO filed the EEP Petition, the Public Utility Code was amended by the passage of the Act of October 15, 2008, P.L. No. 129 (Act 129) which added Section 2806.1, 66 Pa.C.S.A. §2806.1 which requires electric distribution companies to develop and implement energy efficiency and conservation programs to reduce energy demand and consumption.  To consider the EEP before the Commission provides clarity concerning the new statutory standards would be an unproductive use of time and resources.


Given the nature of the proceeding, there are no issues that would impact the public interest that would be affected by permitting withdrawal.  I agree with PECO that the issues raised by the EEP Petition will be more appropriately considered in the anticipated Act 129 filing which will be made by PECO on July 1, 2009. 


I note that the parties to this proceeding represent a range of interests, and none has objected.


Therefore, I conclude that PECO’s Petition for Leave to Withdraw should be granted.  This will terminate the litigation, saving PECO and its customers, as well as the parties, the costs in time and money they would otherwise have incurred in litigating the case.  Granting the Petition for Leave to withdraw clearly is in the public interest.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.



3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.


4.
Permitting PECO to withdraw the EEP Petition is in the public interest.
ORDER



THEREFORE,



IT IS ORDERED:



1.
 That PECO Energy Company’s Petition for Leave to Withdraw the Petition for Approval of Its Market Rate Transition Energy Efficiency Package is granted;


2.
That PECO’s Petition for Approval of Its Market Rate Transition Energy Efficiency Package is deemed withdrawn; and



3.
That the record at P-2008-2062740 is marked closed.

	Date:
	December 5, 2008
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	Also on October 1, 2008, Constellation filed Notices of Appearance on behalf of Christopher A. Lewis, Esq., Christopher R. Sharp, Esq. and Divesh Gupta, Esq., and a Motion for Admission Pro Hac Vice on behalf of Mr. Gupta.





� 	Also on October 14, 2008, Reliant filed a Notice of Appearance on behalf of Norman J. Kennard, Esq., and Brian R. Greene, Esq., and a Motion for Admission Pro Hac Vice on behalf of Mr. Greene.
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