BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Pasquale C. Laino




:








:


v.





:

C-20078067







:

Verizon Pennsylvania Inc.



:
INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On August 1, 2007, Pasquale C. Laino (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Respondent).  Essentially, the Complainant alleged that the Respondent had done some work inside his residence and that the work was done poorly leaving holes in the wall.  He asked that the Commission direct the Respondent to do the job right.  


On September 4, 2007, the Respondent filed an answer and new matter to the complaint.  It stated that on July 9, 2007, the Complainant placed an order to have the Respondent add two jacks inside his residence, that on July 12, 2007 the requested work was performed, but that the Complainant was not satisfied with the work.  It also stated that Respondent tried to find a solution to the Complainant’s dissatisfaction, but that the Complainant did not want to speak with the Respondent’s representatives and preferred to let the Commission handle his complaint.


On September 4, 2007, the Respondent filed a Preliminary Objection to the Complainant’s complaint.  In the Preliminary Objection, under 52 Pa. Code §5.101, the Respondent restated that on July 9, 2007 the Complainant placed an order to have the Respondent add two jacks inside his residence, that the requested work was performed on July 12, 2007, but that the Complainant was not satisfied with the work.  It also restated that it tried to find a solution to the Complainant’s dissatisfaction, but that the Complainant did not want to speak with the Respondent’s representatives and preferred to let the Commission handle his complaint.


For the Commission to adjudicate the Complainant’s complaint, the Respondent argued, the Commission must have jurisdiction over the subject matter of the complaint.  In this case, because the Commission has determined that complaints about inside wiring are beyond its jurisdiction, the Commission lacks jurisdiction to adjudicate the complaint.  Re Detariffing of Inside Wire, 62 Pa. PUC 511 (1986).


To date, the Complainant has not filed an answer to the objection.
DISCUSSION


A Preliminary Objection to question the Commission’s jurisdiction is authorized by Section 5.101(a)(1) and (b) of the Commission’s regulations, 52 Pa. Code §5.101(a)(1) and (b), which provides as follows:    

   (a)  Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
   (b)  Notice to plead.  A preliminary objection must contain a notice to plead which states that an answer to the objection shall be filed within 10 days of the date of service of the objection.  


Under these provisions, a party may file a preliminary objection to dismiss a complaint because the Commission lacks jurisdiction to adjudicate the subject matter, which objection must contain a notice to plead stating that an answer to the objection shall be filed within 10 days of the service of the objection.  


In Carlock v. The United Telephone Company of Pennsylvania, Docket No. 00163617 (Pa. PUC July 14, 1993), the Commission ruled that the grant of a motion against unrepresented complainants before the development of a record is a gross abuse of authority.  But, in Day v. Pennsylvania Public Utility Commission, No. 2225 C.D. 1996 (Pa. Cmwlth. April 1, 1998) (unpublished), the Pennsylvania Commonwealth Court affirmed the Commission’s order dismissing the complaint without a hearing despite Judge Kelly’s dissenting opinion that the preemptory dismissal of a complaint filed a pro se litigant flies in the face of a number of the PUC’s decisions providing that unrepresented parties should be given a sufficient opportunity to orally explain their claims.  The rule that a pro se litigant has no more rights than a party that is represented prevails.  Day, cited above, 6 n. 9.


Preliminary objections are authorized by Rule 1028 of the Pennsylvania Rules of Civil Procedure.
  Therefore, the court’s interpretation of the Rule will be used as guidelines in determining whether a Preliminary Objection should be sustained or denied.  Pennsylvania Public Utility Commission v. Williams, 53 Pa. PUC 552 (1979).



In the case of Gekas v. Shapp, 469 Pa. 1, 364 A.2d 691 (1976), the Pennsylvania Supreme Court summarized the law to be applied in ruling on preliminary objections as follows:
The standards for sustaining preliminary objections in the nature of a demurrer are quite strict.  A demurrer
 admits every well-pleaded material fact set forth in the pleadings to which it is addressed as well as all inferences reasonably deducible therefrom, but not conclusions of law.  Buchanan v. Brentwood Federal Savings and Loan Association, 457 Pa. 135, 320 A.2d 117 (1974); Borden v. Baldwin, 444 Pa. 577, 281 A.2d 892 (1971); Papieves v. Lawrence, 437 pa. 373, 263 A.2d 118 (1970).  In order to sustain the demurrer, it is essential that the plaintiff’s complaint indicate on its face that his claim cannot be sustained and the law will not permit recovery.  Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970); Schott v. Westinghouse Electric Corp., 436 Pa. 279, 259 A.2d 443 (1969); Papieves v. Lawrence, supra.  If there is any doubt, this should be resolved in favor of overruling the demurrer.  Clevenstein v. Rizzuto, 439 Pa. 397, 266 Pa. 623 (1970).


Here, the Complainant claimed that the Respondent’s work was poorly done, that it left holes in the wall, and that two plates and other material are needed to seal the holes.  However, the Respondent argued that the Commission lacks jurisdiction to adjudicate a dispute over inside wiring service because the service was detariffed in 1986.  In support of its argument Respondent cited the case of Re Detariffing of Inside Wire, 62 Pa. P.U.C. 511 (1986).


In Re Detariffing of Inside Wire, above, consistent with an Order of the Federal Communications Commission (FCC), which required telephone companies to relinquish all claims to ownership of inside wiring, the Commission deregulated and detariffed the installation and maintenance of inside wiring by telephone companies.  Because the Commission has ordered the telephone companies to transfer the inside wiring to the building owners, the Commission has no authority to regulate the use of private property.  


Because the installation of telephone jacks is an inside wiring service, the Commission lacks jurisdiction over that service.  Therefore, the Respondent’s preliminary objection should be sustained because, on the facts averred, the law says with certainty that the Commission does not have jurisdiction to adjudicate the dispute.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).


2.
The Commission has ruled that it does not have jurisdiction to adjudicate a dispute over inside wiring.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Pasquale C. Laino against Verizon Pennsylvania Inc. at Docket No. C-20078067 is dismissed for lack of jurisdiction.


2.
That the hearing on the complaint scheduled for January 27, 2009 is cancelled.   
Date:
    December 9, 2008    


____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Pa. R.C.P. No. 1028 provides:





   (a)  Preliminary objections may be filed by any party to any pleading and are limited to the following grounds:





   (1)  Lack of jurisdiction over the subject matter of the action or the person of the defendant . . .





� 	A demurrer is an assertion that the complaint does not set forth a cause of action upon which relief can be granted.  It admits, for the purpose of testing the sufficiency of the complaint, all properly pleaded facts, but not conclusions of law.  Balsbaugh v. Rowland, 290 A.2d 85 (Pa. 1972).
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