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HISTORY OF THE PROCEEDING



On June 2, 2008, Tony McNeely (“McNeely” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on his bill; that he has been paying according to a payment plan since June 2006; that the Respondent’s worker told him that the regulator in the apartment was not working; and that in June 2006 he was asked to pay more money each month.



On July 10, 2008, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent stated that the Complainant established service on October 25, 2005.  The Respondent admitted that the Complainant has been enrolled in the Customer Responsibility Program since June 2006.  The Complainant’s monthly payment is $59.27.  The Respondent stated that the Complainant makes his monthly payments on time each month.  The Respondent lacks sufficient information to determine whether a PGW employee told the Complainant that his regulator was not of good quality.  The Respondent referred to a Bureau of Consumer Services decision dated May 18, 2008, which concluded that the Complainant was responsible for a make-up bill in the amount of $1,781.35 for service from October 25, 2005 to May 9, 2006.  The Respondent stated that the Complainant did not appeal the Bureau of Consumer Services decision.



A hearing in this matter was held on September 3, 2008, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Tony McNeely, testified in support of the complaint.  The Respondent presented one witness, Susan Kelly, a customer review officer for the Respondent, who sponsored five exhibits - PGW Exhibit 1 – Settlement Correspondence dated November 28, 2007; PGW Exhibit 2 -Statement of Account for Service Agreement 4136122638; PGW Exhibit 3 - Statement of Account for Service Agreement 6312508357; PGW Exhibit 4 - Customer Contacts; and PGW Exhibit 5 – Bureau of Consumer Services’ decision dated May 18, 2007.


The record in this case consists of a 38-page transcript and five exhibits.  The record in this case closed on September 22, 2008.
FINDINGS OF FACT



1.
The Complainant is Tony McNeely, 40 N. 56th Street, 2nd floor

Philadelphia, Pa. 19139.



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant moved to the apartment on 56th Street on October 25, 2005 (Tr. 5, 8).



4.
The Complainant established a residential gas account with the Respondent on October 25, 2005 for service at the 56th Street address (Tr. 5; PGW Ex. 4 p. 4). 



5.
The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) on June 27, 2006 (Tr. 31; PGW Ex. 1, 2 p. 2).


6.
When the Complainant was enrolled in CRP in June 2006, his account balance was $1,659.57.  That amount was placed in frozen arrears (Tr. 31; PGW Ex. 2 p. 2).


7.
The Complainant’s monthly CRP payment is $54.27 plus $3.00 a month on the arrearage for a total of $57.27 (Tr. 31; PGW Ex. 2, 3).



8.
Since the Complainant pays his CRP payments on time, he has been receiving forgiveness on a monthly basis.  In August 2008 the amount in frozen arrears had been reduced to $561.75 (Tr. 25, 33; PGW Ex. 1, 3 p. 3).


9.
The Bureau of Consumer Services decision, dated May 22, 2007, found that the Complainant was responsible for the make-up bill in the amount of $1,781.35 for the period from October 25, 2005 to May 9, 2006.  The customer was instructed to continue making his monthly CRP payments (Tr. 34; PGW 5). 


10.
The Complainant filed a formal complaint with the Commission at Docket No. C-20078102 concerning the make up bill for $1,781.35 and his inoperable heater (Tr. 24; PGW Ex. 1, 4 p. 2).


11.
A hearing was scheduled before Administrative Law Judge Marlane R. Chestnut on November 29, 2007, concerning the case at Docket No. C-20078102 (Tr. 24; PGW Ex. 1, 4 p.2). 



12.
The parties settled the matter before the hearing on November 29, 2007 (Tr. 23, 24; PGW Ex. 1, 4 p. 2).



13.
In the settlement the parties agreed that the Complainant would continue to participate in the CRP program until the Complainant earned forgiveness of his entire balance.  In addition, it was agreed that the disputed bill, issued on May 22, 2006, in the amount of $1,781.35, was for previously unbilled service.  In the interest of good customer relations, the Respondent agreed to credit the Complainant’s account in the amount of $100.00.  Furthermore, the Complainant acknowledged that the condition of the house heater was a matter between him and his landlord (Tr. 31, 32; PGW Ex. 1, 4 p. 2).



14.
The Respondent filed a certificate of satisfaction in the matter docketed at C-20078102 (PGW Ex. 1).



15.
On November 29, 2007, the Respondent credited the Complainant’s account in the amount of $100.00 in accordance with the settlement (Tr. 29; PGW Ex. 2, p. 3, 4 p.2).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Ct 23, 480 A.2d 382 (1984).



The Complainant testified that he has lived in the second floor apartment at 40 North 56th Street since October 2005 (Tr. 5, 6).  He said that he did not want to be harassed or over billed.  In addition, he stated that he paid $125.00 to Affordable Cooling and Heating, Inc., in July 2008 for a new thermostat (Tr. 6, 7).  The Complainant asked the Respondent to reimburse him for the $125.00 he paid to replace the thermostat (Tr. 7, 10, 11).

Prior Complaint/Settlement



It is undisputed that the Complainant was billed for usage on the first floor of the property at 56th Street instead of usage for the second floor.  Therefore, in June 2006, the Respondent rebilled him for gas usage on the second floor from October 25, 2005 to May 9, 2006 (Tr. 7, 25, 34; PGW Ex.1, 4). 



The Complainant objected to the June 2006 rebill (Tr. 7-10, 24; PGW Ex. 4). 



Susan Kelly, a customer review officer for the Respondent, testified about the settlement letter which was marked PGW Exhibit 1 (Tr. 23-29).  The Complainant did not provide proof that he sent the Commission and the Respondent’s attorney a written document, within ten days of the settlement letter, indicating that he changed his mind about the settlement (Tr. 15; PGW Ex. 1).



The Respondent’s position is that the problems with the heater and thermostat should be addressed by the Complainant’s landlord (Tr. 11).  On cross-examination, the Complainant stated that he did not ask the landlord to reimburse him for replacing the thermostat (Tr. 12).


Furthermore, it was noted that the settlement letter contained an acknowledgement that the parties agreed that the condition of the house heater was a matter between the Complainant and his landlord (Tr. 18; PGW Ex. 1). 



The Respondent presented evidence to show that it complied with the settlement by crediting the Complainant’s account in the amount of $100.00 (Tr. 19; 29; PGW Ex. 2, 4). 



The evidence in the record demonstrates that the Complainant and the Respondent reached a settlement in the case at Docket No. C-20078102.  The issues of the make up bill and the heater were addressed in the settlement.  The issues cannot be addressed again in the instant case.  The Respondent has given the Complainant a credit based on the settlement.  In addition, the Respondent is forgiving portions of the balance each month since the Complainant has been making his CRP payments on time.  
Harassment allegation



In addition, the Complainant said that he did not want to be harassed.  However, he was unable to identify anyone from the Respondent’s office who had harassed him.  Furthermore, he did not explain how he had been harassed.  The Respondent was unable to respond to the allegations since the Complainant did not give details regarding the “harassment”.



The Complainant has failed to sustain his burden of proof.  Based on the evidence in the record, the make-up bill was addressed in the Bureau of Consumer Services’ decision and the settlement of the prior formal complaint.  In the prior settlement, parties agreed that the Complainant and his landlord were responsible for the heater.  Consequently, the Respondent should not be involved in that matter.  With respect to reimbursement, the Complainant did not present evidence to show that he actually paid to replace the thermostat.  Furthermore, even if the Respondent was responsible for the thermostat, the Commission cannot order the Respondent to pay him $125.00 for replacing the thermostat.  Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).


The Complainant has failed to sustain his burden of proof.  Consequently, the complaint is dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Tony McNeely against the Philadelphia Gas Works at Docket No. C-2008-2047377 is dismissed.



2.
That the record in this case is marked closed.

Date:
December 19, 2008



_________________________________








Cynthia Williams Fordham








Administrative Law Judge
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