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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions filed by Raymond J. Smolsky (Complainant or Mr. Smolsky) on July 2, 2008, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Louis G. Cocheres, which was issued on June 23, 2008.  Global Tel*Link Corporation (Global Tel or the Company) filed Replies to Exceptions on July 24, 2008.

History of the Proceeding



This case involves Global Tel’s prepaid telephone services to Mr.  Smolsky, a prison inmate at the State Correctional Institute (SCI) in Frackville, Pennsylvania.  On August 9, 2007, Mr. Smolsky filed a Complaint
 alleging that Global Tel added “hidden cost” above “contracted-rates” in Global Tel’s pre-paid calling cards at the SCI and also did not promptly credit prepaid amounts to his account.  On October 16, 2007, Mr. Smolsky amended his Complaint to include ShawnTech Corporation, the Company that administers inmate pre-paid accounts as a Party to this case along with Global Tel.
  Mr. Smolsky subsequently made three discovery requests
 on Global Tel.  Global Tel did not respond to the Discovery Requests on time,
 nor did it file any objections.


On November 26, 2007, Global Tel filed Answers to both the original Complaint and the Amended Complaint.
   In its Answers Global Tel denied the material facts in the Original and Amended Complaints, and also indicated that its subcontractor ShawnTech Communications, Inc. provides administrative support on its behalf at the SCI.  Global Tel Ans. at 1-2.  On December 24, 2007, Mr. Smolsky filed a Motion for Sanctions and Motion to Compel Discovery Compliance.  Global Tel filed its Answers to Smolsky’s Motion along with a Motion for a Protective Order on January 2, 2008.
 


At a pre-hearing conference on January 10, 2008, the ALJ granted a sixty-day continuance, until March 10, 2008, for the Parties to engage in negotiations to arrive at a mutually agreed settlement in this case.  By way of letters on February 25, 2008, both Parties informed the Commission that the negotiations had ended without a settlement.  The Complainant also served one additional Discovery Request (Fourth Discovery Request) on Global Tel.


On February 6, 2008, the Complaint made yet another amendment to his Complaint (Second Amended Complaint).  The issues in the Complainant’s Second Amended Complaint are: 
1) as a result of discovery, new facts were revealed; 2) there was evidence that the Global charges were unfair and discriminatory; 3) by contract the rates were supposed to be discounted, and were not; 4) Global could not justify its current high charges; 5) the rates violated the Constitution, the law, Commission regulations and were unjust and unreasonable; 6) the charges for inmate telephone service were based on an unreasonable difference among customer classes; 7) the rates resulted in an unfair return on the value of utility property in service; and 8) the rates were a form of unlawful taxation.  The Complaint requested a finding that the rates were unlawful and that the Company be ordered to pay refunds.

I.D. at 22.  In support of the Second Amended Complaint, Mr. Smolsky averred that: (1) Global Tel’s tariff rates for prepaid telephone services of $1.60 for local calls, $3.21 for IntraLATA calls, $4.95 for InterLATA calls and $8.75 for interstate calls were unfair and unreasonable; and (2) Global Tel’s prepaid rates unreasonably benefited Global Tel’s investors at the expense of rate payers, which is a form of unlawful taxation.


The Second Amended Complaint requested the following relief:  (1) to refund all rates that are deemed unlawful, unjust and unreasonable; (2) to fix Global Tel’s rates at rates that only provide a fair return on its capital; (3) to order any other relief applicable under liberal construction principles.  Second Amended Complaint.


On February 25, 2008, Global Tel filed Preliminary Objections and a Motion To Dismiss (Motion) and Objections to Complainant’s Fourth Discovery Request (Objections).  On March 14, 2008, Global Tel filed its Answer to the Complainant’s Second Amended Complaint.  In its Answer Global Tel responded that as a certificated reseller of interexchange service its rates were deemed competitive and that the Commission lacks jurisdiction to set rates for such competitive services.  Further, the Company also claimed that Mr. Smolsky did not have standing to assert a breach of contract issue before the Commission, and that the Commission has no jurisdiction to adjudicate a breach of contract case.  No further hearings were held.



On June 23, 2008, the ALJ issued his Initial Decision wherein he: (1) sustained the Preliminary Objections and Motion To Dismiss filed by Global Tel; (2) dismissed in its entirety Mr. Smolsky’s Second Amended Complaint, as well as those portions of the Original Complaint and the Amended Complaint relating to rates for inmate telephone services; (3) sustained, in part, Mr. Smolsky’s Original and Amended Complaint; (4) denied Global Tel’s Motion for Protective Order since it had become moot; and (5) Ordered Global Tel to pay a civil penalty of five-thousand seven-hundred fifty dollars for numerous violations including the failure to timely file Answers to the Complaint and the Amended Complaint.


The ALJ also found that Mr. Smolsky’s Fourth Discovery Request and Global Tel’s Objections against the request were moot.


As noted, Mr. Smolsky filed Exceptions on July 2, 2008, and Global Tel filed Reply Exceptions on July 24, 2008.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent. If the evidence presented by the Respondent is of co-equal weight, the Complainants’ burden of proof has not been satisfied. The Complainant now must provide some additional evidence to rebut that of the Respondent.  Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).   

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).

As a preliminary matter, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).  



The ALJ made forty-five Conclusions of Law.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
1.
Motion to Compel Discovery Compliance and Civil Penalties


As noted, on December 24, 2007, Mr. Smolsky filed a Motion for Sanctions and Motion to Compel Discovery Compliance.  Global Tel filed its Answers to Mr. Smolsky’s Motion along with a Motion for a Protective Order on January 2, 2008.  In accordance with Section 5.342(g)(1) of the Commission’s regulations Global Tel was required to file its Answer to the Motions on December 31, 2007.  However, the Answers were filed late on January 2, 2008.



In his Initial Decision, ALJ Cocheres found several violations of Commission regulations by Global Tel in this case.  The violations include failing to file timely Answers to the Complaint and the Amended Complaint (52 Pa. Code §5.61), and failing to file an entry of appearance for the Company’s attorneys until November 26, 2007.
   The ALJ also noted that Global Tel’s actions demonstrated a pattern of disregard for the Commission’s regulations and delayed the progress in this case.  Citing a litany of violations of Commission Regulations attached to his Initial Decision the ALJ concluded that the Company had litigated in bad faith, which warranted the application of sanctions.  On page 12, the ALJ also listed the following violations:
(1)
Filing untimely objections to discovery requests, 52 Pa. Code §§ 5.342(e), 5.349(d);
(2)
Filing untimely answers to discovery requests, 52 Pa. Code §§ 5.341(c), 5.342(d), 5.349(d); 
(3)
Failing to identify the name and position of the individual who provided the answer to discovery requests, 52 Pa. Code, § 5.342(a)(2);
(4)
Failing to answer discovery requests fully and completely, in the absence of an objection, 52 Pa. Code § 5.342(a)(4);
(5)
Failing to verify the answers to interrogatories, 52 Pa. Code  §§ 1.36, 5.342(a)(6);
(6)
Failing to solicit an agreement from Mr. Smolsky to treat information as proprietary prior to the issuance of a protective order,   and instead resorting to self‑help, 52 Pa Code § 5.423(c)(4); and
(7)
Filing an untimely petition for a protective order, 52 Pa. Code § 5.423(c)(4).  


The ALJ in his Initial Decision also ordered civil penalties for each of the instances of violations as follows: 


Failure to appoint counsel




         $   500.00



Failure to file timely discovery responses

  

1,500.00



Failure to identify witnesses and verify responses
 
1,600.00



Assertion of waived defenses and redaction
  

1,000.00



Failure to include Attachment 4


 

     50.00



Supplying a known false answer




  1,000.00



TOTAL







$5,650.00


The ALJ also concluded that Global Tel’s services violated Section 1501 of the Code, 66 Pa. C.S. § 1501.  According to the ALJ, Mr. Smolsky’s Original Complaint and Amended Complaint alleged that Global Tel failed to provide reasonable and adequate service.  Global Tel did not file a timely Answer denying these allegations, so the ALJ deemed them admitted pursuant to 52 Pa. Code § 5.61(c).  The ALJ assessed an additional $100.00 civil penalty for this violation.  I.D. at 22.  As such, Global Tel’s total penalty was $5,750.00.
Disposition
Section 3301 of the Code, 66 Pa. C.S. § 3301, gives this Commission authority to impose civil penalties for violations of the Code, a Commission Order or Regulation.  Subsection 3301(a) provides that the Commission may impose a civil penalty of up to $1,000 for each violation.  Subsection (b) states that each day’s continuance in the violation constitutes a separate and distinct offense.

Global Tel did not except to the ALJ’s findings with regard to civil penalties.  Nevertheless, we are compelled to address these issues because the ALJ analyzed the penalties for each violation using the criteria set forth in Joseph A. Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000).  We have adopted a Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and the Commission’s Regulations (Policy Statement), Docket No. M-00051875 (Order adopted November 30, 2007), which became effective on December 22, 2007.  52 Pa. Code § 69.1201.  Those factors will be used to determine the civil penalty to be applied in this case.
The first factor we may consider in assessing a civil penalty is whether the conduct at issue was of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  

The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id. 

The third factor we may consider is whether the conduct is deemed intentional or negligent.  Conduct that is deemed intentional may result in a higher penalty.  52 Pa. Code § 69.1201(c)(3).  

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  

The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  The sixth factor we may consider is the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).
The seventh factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  This factor does not apply to this case as no formal investigation was conducted. 

The eighth factor we may consider is the amount of the civil penalty necessary to deter future violations.  The ninth factor we may consider is past Commission decisions in similar situations.  The tenth factor we may consider is other relevant factors. 

We begin by applying these factors to Global Tel’s violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.  The ALJ found that Global Tel did not promptly credit prepaid monies to Mr. Smolsky’s account, and the billing system was operated in a confusing way.  While we strongly encourage Global Tel to rectify these problems, we do not believe the evidence of record warrants a serious penalty.  There is no evidence of intentional misconduct, no persons suffered injuries as a result of the misconduct, and a large civil penalty is not needed to deter future violations.  We conclude that a $100 civil penalty is adequate to address this violation.
Next, we apply these factors to Global Tel’s several violations of our Regulations regarding practice and procedure.  We agree with the ALJ that some but not all of the violations must be deemed intentional.  Perhaps the Company’s most egregious intentional violation was its failure to timely name legal counsel.  The Company was advised by both the Secretary and the ALJ that Commission Regulations require a corporation to be represented in Commission proceedings by an attorney, yet the Company failed to have its counsel enter an appearance for a prolonged period.  This failure unduly delayed these proceedings.  Since justice delayed is justice denied, we view intentional dilatory conduct to be a serious matter warranting serious sanctions to deter future violations by this or any other utility. We will therefore impose a civil penalty of $500 for the Company’s failure to timely appoint counsel.

Similarly, we will impose a $500 civil penalty for each of the Company’s three failures to file timely discovery responses.  Global knew or should have known that it was required to respond to these requests in twenty days.  52 Pa. Code §§ 5.341(c), 5.342(d), 5.349(d).  We find the Company’s actions were intentionally dilatory and warrant a serious penalty to deter future violations.

We will also impose a $500 civil penalty for the Company’s refusal to answer discovery requests, and its production of a redacted document in response to a discovery request.  Our Regulations provide procedures for objecting to discovery requests and seeking protective orders to protect proprietary information.  The Company did not avail itself of those procedures, it simply resorted to self-help.  We concur with the ALJ that the Company litigated this matter in bad faith, which is a serious matter requiring serious penalties to deter future violations.
We also concur with the ALJ that the Company intentionally supplied a known false answer to a discovery request.  In responding to discovery request 1.5 in Mr. Smolsky’s November 4, 2007 discovery (which requested information about the rates and fees for operating the Department of Corrections (DOC) telephone services by another entity), the Company claimed that it had no information about arrangements between DOC and any other entity.  However, in response to discovery request 1.1 in Mr. Smolsky’s October 25, 2007 discovery request, the Company produced a redacted copy of a contract between the Commonwealth’s Office of Administration and MCI Communications Services, Inc d/b/a Verizon Business Services.  The ALJ correctly found that the inclusion of this redacted contract was proof that Global Tel’s response was false and that the Company really had information about the rates and fees for operating the DOC telephone services by another entity.  Intentionally supplying false information in response to discovery requests is a serious matter warranting the imposition of a $1,000.00 civil penalty.
In contrast, the Company’s failure to include Attachment 4 in its discovery responses was negligent.  We do not deem this violation serious, because it was obvious upon a cursory reading of the discovery response, and could be rectified quickly and easily.  A $50 civil penalty for this violation will be sufficient.  Similarly, we find the Company’s failure to identify the witnesses providing discovery responses, and to verify discovery responses, was negligent rather than intentional.  Again, these violations were not serious because they could be rectified quickly and easily.  We find that an appropriate civil penalty is $100.00 per interrogatory/document request response.  As a result, we will assess a civil penalty of $1,600.00 ($50.00 per violation per regulation (i.e. witness identification and verification) per discovery request for a total of 16 requests (or $50 x 2 x 16 = $1,600.00)).



Based on these criteria, we conclude that a $5,750 civil penalty for Global Tel’s violations is appropriate.
2.
Mr. Smolsky’s Exceptions



In his Exceptions, Mr. Smolsky admits that this Commission has no authority to regulate the rates of Global Tel.  Nevertheless, he seeks a finding of fact that “there is an appearance of unreasonable discrimination [or] unjust and unfair rates charged to [Mr. Smolsky] using his pre-paid calling card.”  Exc. at 4. Mr. Smolsky apparently intends to take such a finding of fact to the Commonwealth Court “without having to re-litigate these same facts before the Commonwealth Court.”  Id. 

Mr. Smolsky submits that he has introduced “some evidence” to support his requested finding of fact.  Exc. at 2.  In addition, he contends that his requested finding of fact is supported by a liberal construction of 66 Pa. CS. § 3011 (the declaration of policy for Chapter 30 of the Code) as well as Feigley v. Pa. PUC, 794 A.2d 428, 431 (Pa. Cmwlth. 2002) (stating “the rates for inmate collect calls are comparable to those for collect calls made from public pay phones”).



Global Tel argues that, according to the provisions of Chapter 30 of the Code, all interexchange services are deemed competitive and the Commission does not have jurisdiction to address those competitive service rates.  Global Tel also contends that the Complainant’s request for a comparison of Global Tel’s rates to the rates of other service providers is not relevant.  The Commission lacks jurisdiction over competitive services and thus cannot engage in a comparative analysis of such rates.  Consequently, Global Tel states that the Initial Decision correctly dismissed Complainant’s claims relating to the Company’s rates and rate structure.  R. Exc at 3-5.

Disposition


Upon review and consideration of the Exceptions and the record, we agree with the ALJ’s Initial Decision that dismissed the Complaint.  We agree with the ALJ’s conclusion that: 

[A]ll of the Complaint allegations challenge the rates established by the Company for inmate telephone service.  Based on Section 3018 of the Public Utility Code (66 Pa. C.S. § 3018), Global correctly alleged in its Motion that this Commission did not have the jurisdiction to set rates for interexchange carriers.  Further, in part the challenge appears to be based on interpretation of the contract between the DOC and Global.  This Commission has already concluded that it does not have jurisdiction to interpret those contracts.
I.D. at 23 (citations omitted).  Mr. Smolsky’s Exceptions fail to demonstrate that the ALJ’s reasoning or conclusion was incorrect.  Accordingly, we will deny Mr. Smolsky’s Exceptions.
Conclusion



Based on the foregoing, we shall adopt the ALJ’s Initial Decision, consistent with the discussion contained in this Opinion and Order; 
THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Raymond J. Smolsky, BM-2892, are denied, consistent with the discussion contained in this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted, consistent with this Opinion and Order.



3.
That the Formal Complaint of Raymond J. Smolsky, BM 2892, is dismissed, consistent with this Opinion and Order.



4.
That Global Tel*Link Corporation shall within thirty (30) days of receipt of the final Commission Order pay a civil penalty of $5,750 as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by sending a certified check or money order made payable to the Pennsylvania Public Utility Commission and mail it to:



Secretary




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265


5.
That a copy of this Opinion and Order shall be served upon the Financial and Assessments Chief of the Commission’s office of Administrative Services.



6.
That Global Tel*Link Corporation, cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.



7.
That the Commission Secretary upon receipt of notice from the Commission Fiscal Office that Global Tel*Link Corporation paid the $5,750 Civil Penalty, shall mark this proceeding closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  January 15, 2009
ORDER ENTERED:  January 15, 2009
	�	The Commission’s Secretary’s Office served the Complaint on Global Tel on August 16, 2007. 


	�	The Commission’s Secretary’s Office served the Amended Complaint on Global Tel on October 31, 2007.


	�	The Discovery Requests were served on Global Tel on October 25, 2007, October 30, 2007, and November 4, 2007, respectively.  


	�	Global Tel’s Answers to discovery requests, filed on December 12, 2007, were incomplete and unverified.


	�	Global Tel’s Answer to the original Complaint, along with a Notice of Appearance for its counsel, was filed eleven weeks late.  The Answer to the Amended Complaint was filed six days late.  Global Tel provided no reasons for its failure to file timely Answers to the Complaints.  A detailed list of due dates and actual response dates of Global Tel can be found in the ALJ’s Initial Decision.


	�	The Answers were late by two days. 


	�	The Commission may dismiss any complaint without a hearing, if in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b). 


	�	Attached to the Answers were the responses to all three discovery requests that were originally served on December 12, 2007. 


	�	In accordance with 52 Pa. Code §5.61(a), an answer to a Complaint is due within twenty days of the date of service of a Complaint.  The Company’s Answer to the original Complaint was filed eleven weeks late, and its answer to the Amended Complaint was filed six days late.  Similarly, the Answer to the Motion for Sanctions and to Compel was filed two days late. Global Tel’s responses to three of the Complainant’s Discovery Request were filed late. The responses filed were defective, incomplete and without the required verification statement. 
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