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OPINION AND ORDER
BY THE COMMISSION:



Before the Public Utility Commission (Commission) for consideration are the Exceptions, filed on September 23, 2008, by Amir V. Williams (Complainant), to the Initial Decision of Administrative Law Judge (ALJ) Guy M. Koster, issued on September 3, 2008.  Reply Exceptions were filed by Verizon Pennsylvania Inc. (Verizon) on October 3, 2008.

History of the Proceeding

On October 9, 2007, the Complainant filed a Formal Complaint (Complaint) against Verizon disputing the accuracy of his telephone bill for basic services.  Mr. Williams alleged that: (1)  there were incorrect charges on his telephone bills; (2) he had not received the monthly “Lifeline Plan” credit to which he claims he was entitled; and (3) that his telephone service had been wrongfully terminated on October 2, 2007.
On November 15, 2007, Verizon filed an Answer to the Complaint admitting that the Complainant’s telephone service was “mistakenly” suspended on October 2, 2007, due to “human” error, but denied the remaining material averments in the Complaint.  Verizon requested that the Complaint be dismissed in its entirety. 

An initial telephone hearing was scheduled for February 6, 2008.  The Complainant requested that the hearing be continued and changed to an in-person hearing.  The initial telephone hearing was rescheduled as an in-person hearing for Tuesday, April 30, 2008, in Philadelphia, Pa.  
The Complainant appeared pro se at the hearing on April 30, 2008, and testified on his own behalf.  He presented no additional witnesses.  Verizon was represented by counsel and presented the testimony of Kathleen Garcia-Voss.  The resulting hearing record consisted of a transcript containing seventy-five pages and seven exhibits.  No briefs were filed and the record was closed on May 28, 2008.
In an Initial Decision issued on September 3, 2008, ALJ Koster sustained, in part, and denied, in part, the Complaint of Amir Van Williams against Verizon.  Specifically, ALJ Koster concluded that Verizon improperly terminated the Complainant’s telephone service on October 2, 2007, but the Complainant failed to prove the remaining allegations in the Complaint.  ALJ Koster further found that no civil penalty was warranted for Verizon’s improper termination of the Complainant’s telephone service.
As noted, Exceptions to the Initial Decision were filed by the Complainant on September 23, 2008, and Reply Exceptions were filed by Verizon on October 3, 2008.  
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  “A litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).



The Administrative Law Judge made seventeen Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
1.
Positions of the Parties
As noted, the Complainant disputed the accuracy of his telephone bill for basic services, alleges non-receipt of the monthly “Lifeline” credit, and claims improper suspension of telephone service on October 2, 2007.  The Complainant testified that he was being overcharged for his telephone service because he had not received a monthly “Lifeline” credit since 2002.  He claimed that he received a total bill on average of approximately $28.00 per month.  I.D. at 6.
Verizon presented the testimony of Kathleen Garcia-Voss, who testified regarding the Complainant’s billing and payment history and introduced copies of the Complainant’s telephone bills from August 25, 2006 through March 25, 2008.  Contrary to the Complainant’s assertion, this evidence revealed that the Complainant’s monthly telephone bill averaged between $14.00 and $16.00 per month.  As an example, Ms. Garcia-Voss referred to the Complainant’s telephone bill dated December 25, 2007, in the amount of $182.37, which included previous charges of $167.82 and new charges of $14.55.  She explained that the Complainant’s telephone bill includes monthly charges of $8.85 for basic services, $6.59 for a dial tone line, $2.75 for a non-published number and the $5.91 Federal subscriber line charge, all Commission approved charges.

Additionally, Ms. Garcia-Voss explained that the Complainant’s bill also includes charges for local calls outside the basic service local calling area, operator assistance and basic service taxes and surcharges (i.e., Federal and State taxes, the Pennsylvania Relay Surcharge and the E911 charge), which on this particular bill amounted to $1.86.  She claimed that the Complainant is and has been receiving a monthly “Lifeline” credit of $11.41.  Deducting this amount from his monthly charges leaves a monthly balance of $14.55.  I.D. at 6.
The other primary issue addressed in Mr. Williams’ Complaint regarded an early suspension of service.  Ms. Garcia-Voss admitted that the Complainant’s service was suspended on October 2, 2007, but claimed that the suspension was based upon a previous notice, issued on September 4, 2007, for unpaid current charges in June and July 2007 (that is, it was not based on the notice of September 27, 20007, which was issued upon notice of resolution of the Complainant’s informal complaint filed on March 2007).  According to Ms. Garcia-Voss, due to “human error” the earlier suspension notice was not removed from the system which caused the Complainant’s service to be automatically terminated on October 2, 2007.  Ms. Garcia-Voss noted that service was then restored on October 3, 2007, the same day Verizon received notice that Mr. Williams contacted the Commission and filed an informal complaint.  I.D. at 7.
2.
The ALJ’s Initial Decision
The ALJ concluded, that based upon the evidence of record, the Complainant failed to meet his burden of proof to show that: (1)his telephone bills contained incorrect charges; and (2) Verizon failed to credit his account with the monthly “Lifeline Plan” credit.  The ALJ concluded, inter alia, that Mr. Williams was primarily complaining about the fees, taxes and other surcharges that were added to his monthly basic service charge of $8.85.  The ALJ also concluded that the evidence showed Mr. Williams’ overall lack of good faith in contesting the accuracy of his bills and a systematic abuse of process to avoid payment for services rendered.  I.D. at 7.
With regard to the issue of the “early” suspension of service, Verizon admitted that it mistakenly terminated the Complainant’s service on October 2, 2007.  The ALJ reasoned that while Section 3301 of the Code, 66 Pa. C.S. § 3301, permits civil penalties to be imposed for violations of the Code, Commission Regulations and/or Orders, none is warranted in this instance as the evidence indicates that termination of the Complainant’s telephone service was not intentional.  Instead, it was the result of an administrative error “due to the confusion created by the numerous suspension notices issued as a result of the Complainant’s poor payment history, followed by the submission of medical exemptions and/or the filing of complaints with the PUC.”  I.D. at 8.
3.
Exceptions and Replies
In his Exceptions, the Complainant raises three issues.  First, he excepts to the procedures used to process his Complaint.  Second, he reiterates his original allegations about not being given credit for the “Lifeline” funds which were provided by the Federal Government.  Third, the Complainant questions why his bills average approximately $25.00 to $30.00 per month.  Exc. at 1-2.

In its Reply Exceptions, Verizon contends that the Commission’s procedure was proper, that Verizon properly applied Lifeline credits to the Complainant’s account, and that the Complainant was properly charged for telephone service.
4.
Disposition
Verizon’s Reply Exceptions note that, contrary to the requirements of the Commission’s Regulations, 52 Pa. Code § 5.533(b), the Complainant has not made reference to any specific part of the Initial Decision to which he excepts.  Accordingly, Verizon maintains that the Exceptions of the Complainant should be stricken.
This Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  See, e.g., Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993).  Accordingly, despite the technical defects of the Exceptions, we shall entertain them as filed, pursuant to Section 1.2(c) of our Regulations.  52 Pa. Code § 1.2(c). 
We reject the Complainant’s assertions that the procedures used in this case were improper.  While the Complainant’s position on this issue is not entirely clear, he apparently believes that the Commission uses preliminary hearings.  He complains that his preliminary hearing was improperly scheduled as a telephonic proceeding and, after he requested that it be held in person, it was improperly turned into a “full blown Formal Hearing.”  Exc. at 1.  There is nothing in the Code or our Regulations that provides for preliminary hearings in Commission proceedings.  Moreover, there is no record evidence supporting the Complainant’s allegations regarding improper conduct by Verizon, its counsel, and/or the Administrative Law Judge in scheduling the proceedings in this matter.  
We note that Section 701 of the Code, 66 Pa. C.S. § 701, permits a person to file a complaint alleging a violation of the Code, a Commission Regulation, or Commission Order.  The Complaint included numerous claims over which we have no jurisdiction, including but not limited to embezzlement and “extortion under duress.”  Exc. at 2.  The ALJ correctly determined that, of all the allegations in the Complaint, we only have jurisdiction over three:  (1) Mr. Williams was improperly charged for telephone service; (2) Mr. Williams did not receive the proper Lifeline credits toward his telephone bill, and (3) Mr. Williams’ phone service was improperly terminated on October 2, 2007.  Based on our review of the evidence in this case, we concur with the ALJ that the Complainant failed to meet his burden of showing that there were incorrect charges on his telephone bill or that he did not receive the proper Lifeline credits toward his telephone bill.  As such, the Complainant’s Exceptions in these matters are denied.
Before concluding, it was previously noted that the ALJ determined that Verizon violated Section 1501 of the Code, 66 Pa. C.S. § 1501when it improperly terminated the Complainant’s service on October 2, 2007,.  Nevertheless, the ALJ concluded that no civil penalty is warranted in this case “as the evidence indicates that termination of complainant’s telephone service was not intentional.”
The Commission’s Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and the Commission’s Regulations, 52 Pa. Code § 69.1201, sets forth ten factors that the Commission may consider in determining whether to impose a civil penalty, and, if so, the amount of that civil penalty.  While we agree with the ALJ that no civil penalty is warranted in this case, all ten factors should have been considered in determining whether or not a civil penalty should be applied in this case.
The first factor we may consider in assessing a civil penalty is whether the conduct at issue was of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  Although the improper termination of service is a serious matter, this factor, by itself, does not merit a civil penalty.
The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  In this case, the consequences of the improper termination were not serious.  
The third factor we may consider is whether the conduct is deemed intentional or negligent.  Conduct that is deemed intentional may result in a higher penalty.  52 Pa. Code § 69.1201(c)(3).  We agree with the ALJ that Verizon was negligent in terminating the Complainant’s telephone service on October 2, 2007; however, based on the testimony of Ms. Garcia-Voss, we are of the opinion that the conduct was not intentional as the record shows that the termination was due to “human error” resulting from an earlier suspension notice not being removed from the system which caused the Complainant’s service to be automatically terminated on October 2, 2007.  NT 56-58.  Since service was promptly restored the next day, this factor does not warrant the assessment of a penalty.
The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  As noted, the Complainant’s service was promptly restored the day after it was terminated.
The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  Only one customer was affected by Verizon’s conduct, and he was without service for one day.
The sixth factor we may consider is the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  The record contains no evidence on this point.
The seventh factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  This factor does not apply as no formal investigation was conducted. 

The eighth factor we may consider is the amount of the civil penalty necessary to deter future violations.  We agree with the ALJ that, based on the record evidence, the termination of the Complainant’s phone service resulted from a human administrative error.  Based on our review of all of the factors, we do not believe a civil penalty in this proceeding is necessary to deter future administrative errors.

The ninth factor we may consider is past Commission decisions in similar situations.  The Commission has declined to impose civil penalties in numerous previous cases involving negligent violations of the Code.

The tenth factor we may consider is other relevant factors.  No other relevant factors are present in this case.



Balancing all of the above factors, we agree with the ALJ that no civil penalty is warranted in this case.
Conclusion



For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Koster, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Amir Van Williams are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Guy M. Koster is adopted, consistent with this Opinion and Order.


3.
That this case be marked closed.








BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  January 15, 2009
ORDER ENTERED:  January 15, 2009
�	Contrary to the statement that the $5.91 Federal subscriber line charge is a Commission-approved charge, we take administrative notice that that the Federal subscriber line charge is a charge that is permitted by the Federal Communications Commission and is not approved by the Pennsylvania Public Utility Commission as are the dial tone line and non-published charges.


� 	The Complainant not only takes exception with the Initial Decision, he also takes exception with the letter by which the Commission Secretary notified the Parties of their right to file Exceptions.  We see no basis for Complainant’s allegation that (a) the letter was “designed to limit his response” to the Initial Decision, or (b) the requirement that Exceptions be filed with the Commission Secretary does not allow for objections to the Commission.
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