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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued on May 8, 2007.  This proceeding is an appeal filed by Philadelphia Gas Works (PGW) from a decision of the Commission’s Bureau of Consumer Services (BCS) issued on November 21, 2006, at BCS Case No. 2159594, regarding the informal complaint filed by James Brown (Mr. Brown).  


The appeal alleges, among other things, that the BCS decision exceeds the limitation on payment agreements under the Public Utility Code (Code) by providing a subsequent payment agreement to the Complainant after he had defaulted on three previous payment agreements that were consistent with the income guidelines of the Code, 52 Pa. Code §1405(b).  PGW also alleged that the BCS decision prevents PGW from exercising its rights to pursue collection activity in the form of full payment prior to restoration of service, under 66 Pa. C.S. § 1407(c). 


The ALJ’s Initial Decision sustained PGW’s Complaint.  No Exceptions to the Initial Decision were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. §332(h).
History of the Proceeding


On three separate occasions, July 2004, October 2004, and April 2005, Mr. Brown entered into payment arrangements with PGW but did not comply with the terms of any of the arrangements.  Finding of Fact No. 2; I.D. at 3.  PGW terminated service after providing the appropriate notice.  PGW restored service on August 15, 2006, pursuant to PGW Gas Tariff § 5.5, Medical Emergency Procedure.  After failing to agree to a new payment agreement with PGW, as required by its Tariff § 5.5, Mr. Brown’s gas service was again terminated on or about October 20, 2006.  Mr Brown then made an informal complaint with BCS on October 20, 2006, which was assigned the BCS case
No. 2159594.  Finding of Fact No. 5-7; I.D. at 3.


On November 21, 2006, BCS issued a decision that directed Mr. Brown to pay $407.23 (consisting of $127.00, which is 1/24th of the arrearage, plus $123.23 reconnection fee, plus $157.00 for a security deposit) in order to restore natural gas service. Thereafter Mr. Brown was to make special monthly budget payments of $319.00, consisting of a regular budget amount of $192.00, plus a $127.00 arrearage payment, toward an arrearage of $3,045.78.  I.D. at 3.
 

On January 12, 2007, PGW filed an appeal from the BCS decision alleging that it did not comply with the Code, 66 Pa. C.S. §§ 101, et seq.  PGW alleged that the BCS decision was rendered without finding any significant change in Mr. Brown’s income or circumstances and, as such, the BCS decision prevented PGW from exercising its right to pursue collection activity in the form of full payment prior to the restoration of service.


A telephonic hearing was scheduled for May 17, 2007.  On April 23, 2007, PGW filed a Motion for Judgement on the Pleadings (Motion) pursuant to 52 Pa. 
Code § 5.102.  No response was filed with the Commission.  


ALJ Chestnut denied the Motion, in part, and granted the Motion, in part.  The Complaint was sustained, the BCS decision was vacated and the hearing scheduled for May 17, 2007, was cancelled.

Discussion



The ALJ made sixteen Findings of Fact and reached fifteen Conclusions of Law.  In her Initial Decision, ALJ Chestnut ruled that no genuine issue of material fact existed in the proceeding and that the only issue raised by the Complaint was PGW’s contention that the BCS decision allowing a payment agreement was in violation of Chapter 14 of the Public Utility Code.  The ALJ found that the Commission had decided, in its Reconsideration of Implementation Order, Docket No. M-00041802F0002, entered October 31, 2005, that the Commission has the authority to establish a single payment arrangement for a customer.  Therefore, that portion of the Motion for Summary Judgement was denied.  


As to the issue of the BCS decision preventing PGW from exercising its right to pursue collection activity in the form of full payment, the ALJ found that the BCS decision unlawfully prevents PGW from collecting the debt in a manner consistent with 66 Pa. C.S. § 1407(c) of the Code.  Therefore, the ALJ ruled that the Commission, through BCS, lacks authority to impose a payment agreement when service has been terminated and the utility chooses to exercise its options pursuant to Section 1407(c).  The ALJ recommended that PGW’s appeal be sustained and that the BCS decision be vacated consistent with the Commission’s decisions in Crawford v. National Fuel Gas Dist. Co., Docket No. C-20066348 (Order entered December 1, 2006) and Lavrusky v. Columbia Gas of Pennsylvania, Inc. Docket No. C-20066425 (Order entered October 26, 2006).  I.D. at 6.



While we agree with the ALJ insofar as her finding that the Commission has the authority to establish a single payment agreement, we disagree with the ALJ’s analysis with regard to Section 1405 and 1407.  We note that, in George Crawford v. National Fuel Gas Distribution Corp., C-20066348 (Order entered December 6, 2007), we clarified that Subsection 1405(a) of the Code gives the Commission the authority, generally, to establish payment agreements between public utilities, customers and applicants.  Slip op. at 11.  That authority is limited, however, by the restrictions found in Section 1405(b)-(f).  Id. at 14.  Accordingly, BCS has the authority to issue a payment arrangement to either customers or applicants for service.  Section 1407(c) in no way divests the Commission of its duty to act as the final arbiter of a utility consumer’s rights with respect to payment disputes.  Crawford at 14.


In reconsidering our interpretation of Chapter 14, we concluded that this Commission does possess the necessary authority to establish at least one payment agreement between a utility and its customer, regardless of the number of agreements made between the utility and its customer.  Chapter 14 Implementation, Docket 
No. M‑00041802F0002 (Order entered October 31, 2005) (Chapter 14 Reconsideration Order) at 21.  

In Crawford, we restated our interpretation of Chapter 14 and held that, as long as the customer/applicant had not received a prior payment arrangement from the Commission, Subsection 1405(a) provides the Commission with the authority to issue a payment arrangement for customers and applicants.  Crawford at 12-15.  However, we stated that “the Commission has a responsibility to exercise its authority very judiciously when a utility has lawfully terminated a customer for nonpayment.  Specifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstances outside of their control.”  Id. at 15-16.  


In this case, by virtue of ALJ Chestnut’s granting of PGW’s Motion for Preliminary Judgement, we have not had the opportunity to review all of the evidence necessary to evaluate Mr. Brown’s income and payment history as it pertains to the continuation of his natural gas service.  Those are key factors in our evaluation of 
Section 1405(b)-(f) as it pertains to Mr. Brown’s circumstances, with a view toward establishing one last Commission directed payment arrangement.  A full evaluation of Mr. Brown’s circumstances cannot be accomplished without a review of this evidence.



Accordingly, based on these facts, we believe Mr. Brown was not afforded sufficient opportunity to present all of the evidence necessary to render a proper decision.  As such, we shall remand this matter to the Office of Administrative Law Judge for further proceedings as deemed appropriate.  THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut is reversed, consistent with this Opinion and Order.


2.
That this matter is remanded to the Office of Administrative Law Judge for further proceedings as deemed appropriate. 






BY THE COMMISSION,


James J. McNulty


Secretary

(SEAL)

ORDER ADOPTED: January 15, 2009
ORDER ENTERED:  January 23, 2009
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