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I. HISTORY OF THE PROCEEDING



On March 26, 2008, PECO Energy Company (“PECO” or “Applicant”) filed an application for a finding of necessity for the situation of one building on a site in Worcester Township, Montgomery County, PA, containing approximately 10 acres, located near the Intersection of Wentz Church Road and Fisher Road.  PECO proposes to construct one building in connection with the erection of an electric transforming substation to be designated “Center Point Substation”.  The Applicant owns the ten-acre site.  The site is under the intersection of multiple existing transmission lines and will be used to electrically connect PECO’s existing 500 kV line (designated as 5029 line) with an existing 230 kV line (designated as 220-79 line).  The Applicant noted that there are approximately twelve residences within a quarter of a mile (1/4 mile) of the edges of the proposed substation.  The nearest residence is approximately 200 feet from the fence line of the proposed substation. Application (“App.”) ¶¶ 4, 5, 6. 



PECO desires to place the Center Point Substation in service by June 1, 2010.  Consequently, PECO states that construction must begin by October 2008.  App. ¶ 8. 



PECO submits that the proposed building is necessary to house the 500-230kV control equipment for the operation of the 500 kV and 230 kV substation equipment.  In the application PECO lists several reasons that the proposed building is necessary for the convenience and welfare of the public.  App. ¶¶ 6, 9.



PECO avers that the substation and associated building are needed to provide reliable transmission service in the PECO service territory and the Northeast United States.  During its ongoing review of the interstate transmission system, PJM Interconnection, LLC (“PJM”) determined that PECO’s 500-230kV transformers #1 and #3, located at its Whitpain Substation, will be overloaded by the summer of 2010.  To resolve the issue, PECO proposed the construction of a new 500-230kV transmission substation and the reconducting of five (5) existing lines with in-service dates through 2011.  App. ¶ 10.



PECO engaged in extensive public outreach with local residents prior to selecting the site for the Center Point Substation.  PECO has continued the public outreach through the local Community Advisory group.  App ¶ 12.



PECO’s application was published in the Saturday, April 12, 2008 issue of the Pennsylvania Bulletin.  According to the notice, formal protests and petitions to intervene were to be filed by April 28, 2008.



On April 18, 2008, PECO published notice of the filing and the intervention/protest period in a newspaper of local circulation, The Reporter.  The notice in The Reporter specifically stated that: “Members of the public who wish to file a protest and petition to intervene in the case must do so . . . on or before April 28, 2008.”  See Appendix A.



On April 23, 2008, Jeffrey T. Sultanik and Judith A. Clyman (“Sultanik/Clyman” or “Intervenors”), through their counsel, filed a Notice of Intervention/Protest of Neighboring Resident.  The Intervenors own a six-acre track contiguous to the proposed property where PECO intends to build the Center Point Substation.  The Intervenors believe that the substation will pose a danger to the contiguous property owners.  



By notice dated June 17, 2008, a prehearing conference was scheduled for June 30, 2008.  



At the request of the Intervenors, the prehearing conference was rescheduled to July 25, 2008.



A Prehearing Order, dated June 26, 2008, was sent to the parties.



In Prehearing Order #2, dated July 8, 2008, the time of the prehearing conference was changed.



On July 21, 2008, counsel for the parties submitted prehearing memoranda.



On July 23, 2008, counsel for the parties submitted the Settlement Agreement and a Petition for Approval of Settlement.  The Settlement and Petition are attached as Appendix “B”.



In his correspondence dated July 23, 2008, Mr. Sultanik stated that he would not attend the prehearing conference if a settlement were reached.  By correspondence dated July 23, 2008, the presiding officer explained that pursuant to Section 332(f) of the Public Utility Code, 66 Pa. C.S. § 332(f), Mr. Sultanik shall be deemed to have waived the opportunity to participate in and to have input in the issues discussed and the decisions made during the prehearing conference if he was not present.  He indicated that he understood and agreed.



The prehearing conference was held on July 25, 2008.  Mr. Sultanik did not appear.  Ward L. Smith, Esquire, represented PECO Energy.  The following PECO representatives were also present:  Jim Johnson, project manager; Suzanne Ryan, PECO’s Regional External Affairs Manager for Montgomery County; and Steve McGill, the Respondent’s regulatory representative.



Mr. Smith described PECO’s outreach efforts, which included three open houses and individual discussions with residents in the area of the proposed substation.  As a result of those efforts, PECO resolved numerous issues raised by the residents. 



Furthermore, PECO reached a settlement with the Intervenors, Mr. Sultanik and Ms. Clyman.  Consequently, the Intervenors agreed to formally withdraw their intervention.



During a discussion about the settlement, PECO offered to provide an additional exhibit to show the Intervenors’ property line, the location of their house and the location of the planned vegetation.



In light of the settlement a proposed plan and schedule of discovery was moot.  No outstanding factual, policy or legal issues were presented by PECO.  It was determined that no evidentiary hearing was needed and that no written testimony was required.



Mr. Smith stated that several residents indicated that although they did not want to file a formal complaint, they wanted the Commission to hear their concerns.  Therefore, a public input hearing was proposed to address the concerns of the local residents and satisfy the requirement for a hearing set forth in Section 619 of the Pennsylvania Municipalities Planning Code.



PECO indicated that it would file a brief after public input hearing.  Subsequently, the presiding officer would render a decision.



On July 29, 2008, the presiding officer issued a Prehearing Order concerning the prehearing conference and the public input hearing.



By correspondence dated July 28, 2008, the Applicant’s counsel submitted Exhibit B-4, an attachment to the Settlement Agreement. 



By correspondence dated July 30, 2008, the Intervenors stated that they supported the Settlement and they withdrew their objection to the Application.  



On August 12, 2008, Gina D’Alfonso, Esquire, submitted a notice of appearance on behalf of the commonwealth of Pennsylvania Department of Transportation.  She requested that documents be served on her instead of the Secretary of the Department of Transportation.



A public input hearing was held at the Worcester Community Hall on August 19, 2008 at 7:00 p.m.  Susan Ryan, PECO’s witness, and eight residents testified.  



The Applicant filed its brief on October 29, 2008.  



The record in this case consists of the Application and Exhibits A, B-1, B-2, B-3 and B-4, the Petition for Settlement of PECO, the Settlement Agreement, the 84-page transcript, the Statement from the Friends of Worcester and the Applicant’s brief and the Proofs of Publication submitted with the brief.  

II. FINDINGS OF FACT


1.
PECO is a public utility corporation organized and existing under the laws of Pennsylvania.  PECO supplies electricity to the public in the City of Philadelphia and vicinity in Southeastern Pennsylvania, including Worcester Township and other municipalities in Montgomery County, Pennsylvania.  PECO App. ¶ 3



2.
PECO’s Application, which was supported by an affidavit from Susan Ivey, Vice-President of Transmission Operations and Planning of PECO’s parent company Exelon Corporation, attesting that the statements made therein are factually correct, was admitted into evidence in this proceeding (Tr. 80).



3.
In its Application, PECO proposed to construct one building in connection with the erection of an electric transforming substation, to be designated “Center Point Substation.”  PECO App. ¶ 4. 



4.
PECO owns the site for the proposed substation.  PECO App. ¶ 4.  



5.
The site for the proposed substation is located near the intersection of Wentz Church Road and Fisher Road, in Worcester Township, Montgomery County.  PECO App. ¶ 4.   



6.
The site for the proposed substation is under the intersection of multiple existing transmission lines, and will be used to electrically connect PECO’s existing 500 kV line (designated as the 5029 line) with an existing 230 kV line (designated as the 220-79 line).  PECO App. ¶ 4.  



7.
The site of the proposed substation contains two transmission lines that will not be electrically connected to the substation.  The lines are a 230 kV facility designated as the J220-10 line, and a 138 kV facility designated as the Perkiomen – North Wales 130-32 line.  PECO App. ¶ 4.



8.
The proposed building, and the associated substation, will be located in an area zoned as residential/agricultural area.  PECO App. ¶ 5.   



9.
Residences are located on several sides of the proposed site.  The nearest residence is approximately 200 feet from the fence line of the proposed substation.  There are approximately twelve (12) residences within ¼ mile of the respective edges of the proposed substation.  PECO App. ¶ 5.



10.
The proposed building is necessary to house 500-230 kV control equipment for the operation of the 500 kV and 230 kV substation equipment.  The building will be erected on the tract of land comprising approximately ten acres owned by the Applicant.  PECO App. ¶ 6.



11.
The proposed construction at Center Point Substation will include a takeoff from PECO’s existing 500 kV transmission line (5029) construction of a 500kV –230kV substation, and connection to PECO’s existing 230 kV line (220-79).  PECO App. ¶ 7.



12.
PECO plans to have the Center Point substation in service by June 1, 2010.  PECO App. ¶ 8.   



13.
The equipment to be housed in the proposed building is essential to the safe, efficient and economical operation of the outdoor substation.  PECO App. ¶ 9.



14.
The equipment must be located in close proximity to the outdoor transmission substation facilities so that the connections to other equipment will be as short as practicable.  This will minimize the likelihood of failures that would result in outages or misoperation of substation equipment.  PECO App. ¶ 9.



15.
The buildings should be in close proximity to the outdoor switching substation facilities for the efficient and convenient operation and maintenance of the entire substation installation.  PECO App. ¶ 9.



16.
The substation and associated building are needed to provide reliable transmission service in the PECO service territory and the Northeast United States.  PECO App. ¶ 10.  



17.
In the course of its ongoing review of the interstate transmission system, PJM Interconnection, LLC (“PJM”), the Independent System Operator (“ISO”) for the transmission system in the Mid-Atlantic region, determined that PECO’s 500/230 kV transformers #1 and #3, located at its Whitpain Substation, will be overloaded by the summer of 2010.  PECO App. ¶ 10.  



18.
In its 2005 Baseline Regional Transmission Planning Report (the “2005 Baseline RTEP Report”), PJM indicated that the transformation capacity issue needed to be addressed.  PECO App. ¶ 10, App. Exhibit B. 



19.
In the 2005 Baseline RTEP Report PJM initially recommended that PECO construct a new 500-230 kV transmission substation and a new 230 kV circuit between the Whitpain and Heaton 230 kV substations, reconductor three other named lines, and perform additional work on PECO’s transmission system.  PECO App. ¶ 10.  



20.
Subsequently PECO proposed, and PJM approved, a construction program that still requires construction of the Center Point 500-230 kV substation.  However, it does not require construction of an entirely new circuit between Whitpain and Heaton.  Instead, the construction plan is limited to reconductoring of five existing lines with in-service dates through 2011.  The following five lines will be reconductored:  the Whitpain – North Wales 230 kV line; the Jarrett – Heaton 230 kV line; the Whitpain – Jarrett 230 kV line; the Hartman – Warrington 230 kV line; and the North Wales – Hartman 230 kV line.  PECO App. ¶ 10.  



21.
PECO submitted separate Letters of Notification for the five reconductoring projects.  PECO App. ¶ 10.



22.
PECO has evaluated the electric and magnetic fields that will be associated with the new substation facility.  Since the substation is a point source, electric and magnetic field levels will decrease rapidly with distance from the substation.  Consequently, by the fence line electric and magnetic fields will be similar to existing levels associated with the five existing transmission lines at this site.  PECO App. ¶ 11.



23.
Suzanne Ryan is PECO’s Regional External Affairs Manager for Montgomery County.  She has held this position for four years.  (Tr. 42).



24.
Ms. Ryan is PECO’s community outreach lead person for the Center Point Substation Project.  (Tr. 42). 



25.
As part of its site selection analysis and public outreach, PECO identified a number of potential sites.  Then it focused its consideration on two sites in the Township.  Both sites were geographically and electrically located in proximity to its transmission facilities.  PECO App. ¶ 12.  



26.
Beginning in June 2007, PECO engaged in extensive public outreach with local residents prior to selecting the site for the Center Point Substation.  PECO App. ¶ 12; (Tr. 42).



27.
In June of 2007 PECO conducted door-to-door visits with approximately 100 homeowners who live near the two proposed sites.  The purpose of these visits was to introduce the project to residents and invite them to PECO’s first open house.  During this outreach PECO also provided the residents with a detailed project fact sheet.  PECO provided a leave-behind that explained the purpose of its visit for the residents who were not at home.  (Tr. 43-44).



28.
PECO held several open house style public meetings in the immediate neighborhood of both of the sites to provide the public with information regarding the proposed substation and to receive input from the public regarding their views on the appropriate site for the Center Point Substation and other issues related to construction of this facility.  PECO App. ¶ 12 (Tr. 42).



29.
PECO's held three open houses to discuss the proposed substation with local residents in July 2007, December 2007, and June 2008.  (Tr. 44).



30.
PECO notified the community of the three open houses through letters to its mailing list and by placing advertisements in two of the local newspapers.  (Tr. 44).



31.
PECO conducted one-on-one meetings and letter communications with numerous local residents.  PECO conducted hundreds of communications with local residents.  PECO App. ¶ 12 (Tr. 42).



32.
In the fifteen (15) months prior to the public input hearing, PECO mailed seventeen different project letters to its mailing list, including updates from the various open houses, various surveys and studies that PECO conducted in response to local inquires and information on the public input process.  (Tr. 44).



33.
After its public outreach, PECO concluded that, although there were residents who were opposed to both sites, the weight of public opinion favored the site near the intersection of Wentz Church Road and Fisher Road, in Worcester Township.  PECO App. ¶ 12.



34.
PECO has continued its public outreach through the formation of a local Community Advisory Group, comprised of residents near the site and other members of the local community.  Since February 2008, PECO had held at least six meetings with the group.  PECO is committed to continuing to meet with the group through the duration of the project to discuss matters such as lighting configuration; access road location, configuration, and use; and aesthetic screening between residences and the substation.  PECO App. ¶ 2.  (Tr. 48-49).



35.
Throughout the public outreach process PECO has communicated its dedication to keeping the community informed, listening to input from the community, and modifying its plans based on this input wherever possible.  PECO has frequently put this course into action by making adjustments to its plans for the substation based on the feedback received.  (Tr. 43).



36.
As part of its public outreach process, PECO has worked closely with local residents to define the landscaping plans that will help shield their view of the substation and access road from their property.  (Tr. 44-45).



37.
As part of its public outreach process, PECO worked extensively with local landowners regarding the location and landscaping of the access road.  (Tr. 45).



38.
As part of its public outreach program, PECO changed the design of the substation so that, instead of building on top of a small area of existing wetlands, PECO will now build on either side of the wetland and leave the wetland intact.  PECO will also construct a bridge to cross the intact wetlands, as well as retaining walls and fencing around the wetlands.  (Tr. 45-46).



39.
As part of its public outreach program, PECO worked with the Township, the County and the Friends of Worcester to leave enough space around the substation so that there will be room for a potential future governmentally-sponsored trail.  (Tr. 46).



40.
As part of its public outreach program, PECO designed its retention basin to accommodate local requests that water runoff be kept at current levels.  The detention basin itself was also designed based on local input, including moving the basin to a new location, changing the landscaping, and limiting the fencing.  (Tr. 45-46).



41.
As part of its public outreach program, PECO communicated to local residents the studies of electric and/or magnetic fields (EMF) that it had conducted for this site prior to submitting its application to the Commission.  In addition, when a local resident requested EMF calculations to be performed that were specific to his residence, PECO performed those calculations.  (Tr. 46-47).



42.
During PECO’s public outreach program, local residents raised questions about the potential for noise and radio frequency interference from the substation.  PECO commissioned studies to identify and understand the noise and radio interference issue and shared the results of those studies with the community and the Community Advisory Group.  (Tr. 47).



43.
During PECO’s public outreach program, it received feedback that minimal light pollution is very important to this community.  PECO is therefore working with local residents to determine how to obtain a low lighting facility while meeting the security needs for the future substation.  PECO will continue to work on this issue with the community as part of the construction process. (Tr. 47-48).



44.
As part of its public outreach program, PECO has worked with local residents to change the design and aesthetics of the transformer shield walls.  (Tr. 48).



45.
PECO also engaged in outreach with the municipal government throughout the course of its site selection, keeping Township officials fully aware of its plans and outreach efforts.  PECO App. ¶ 13 (Tr. 42-43).



46.
The chosen site has the advantage of being directly under the transmission lines that need to be electrically connected, so that no additional transmission facilities need to be constructed with the location at this site.  At the alternative sites considered, PECO would have been required to construct an additional mile of 230 kV transmission facilities to electrically connect a substation located at the alternate site to the intersection of the 500 kV and 230 kV lines.  PECO App. ¶ 14.



47.
Jeffrey T. Sultanik and Judith A. Clyman, own a six-acre track contiguous to the proposed property where PECO intends to build the Center Point Substation.  



48.
On April 23, 2008, Jeffrey T. Sultanik and Judith A. Clyman, through their counsel, filed a Notice of Intervention/Protest of Neighboring Resident.  The Intervenors alleged that the substation will pose a danger to the contiguous property owners.  



49.
On July 23, 2008, counsel for the parties submitted the Settlement Agreement and a Petition for Approval of Settlement.  



50.
Under the presently effective zoning ordinance of Worcester Township, the proposed building site is located in an Agricultural (AGR) District.  PECO App. ¶ 15. 



51.
Public utility facilities are not listed as an approved use in the AGR District.  PECO App. ¶ 15.   



52.
The Worcester Township zoning code does not provide an exemption for public utility buildings.  PECO App. ¶ 15.   



53.
The proposed substation site is therefore unavailable under the Worcester Township zoning code unless, under Article VI, Section 619 of the Act of July 31, 1968, P.L. 805 (53 P.S., Sec. 10619), known as the “Pennsylvania Municipalities Planning Code,” the Commission shall find that the proposed situation of the buildings is reasonably necessary for the convenience or welfare of the public.”  PECO App. ¶ 15.



54.
Susan Kaughlan is a local resident who lives approximately two miles from the proposed substation site.  She is a member of a local organization called the Friends of Worcester.  The Friends of Worcester wants to keep open the options for potential future trails along power line corridors.  PECO has worked with the Friends of Worcester and has indicated a willingness to design the substation to retain that flexibility (Tr. 50-53).



55.
Charles Kinsky is a local resident who lives 500-800 feet from the proposed substation site.  He is concerned that the substation will have a detrimental effect on his property values (Tr. 53-56).



56.
Brad Smith is a local resident who resides adjacent to the proposed substation site.  PECO personnel have been open to input from the neighbors on the design and other issues and have been diligent in communicating with him.  (Tr. 57-58).



57.
Robert Reimel is a local resident who resides adjacent to the proposed substation site.  He is concerned that the substation will have a detrimental effect on his property values.  (Tr. 59 – 63).



58.
Vico Cognata
 is a local resident who resides adjacent to the proposed substation site.  Mr. Cognata is concerned about property values and water runoff.  He is satisfied with the changes PECO has made to address water runoff.  (Tr. 64-65).



59.
Oliver Smith is a local resident who resides a couple of hundred yards away from the proposed substation site.  (Tr. 67-73).



60.
Calvin Collins is a local resident.  He is concerned about the noise when the substation is built because an existing transmission tower next to his home causes noise.  (Tr. 74-75).



61.
Nicholas Ruggerio is a local resident who resides 800-900 yards away from the proposed substation site.  He is concerned about traffic during the construction and operational phases of the substation project (Tr. 76-78).

III. PUBLIC INPUT HEARINGS



Suzanne Ryan, PECO’s Regional External Affairs Manager for Montgomery County, testified that she is PECO’s community outreach lead person for the Center Point Substation Project (Tr. 42).  As part of its site selection analysis and public outreach, PECO identified a number of potential sites.  Then it focused its consideration on two sites in the Township.  Both sites were geographically and electrically located in proximity to its transmission facilities.  PECO App. ¶ 12.  In June 2007, PECO started its extensive public outreach with local residents prior to selecting the site for the Center Point Substation (Tr. 42).



Ms. Ryan discussed the door-to-door visits with approximately 100 homeowners who live near the two proposed sites and the detailed project fact sheets that PECO provided (Tr. 43-44).  PECO held several open house style public meetings in the immediate neighborhood of both of the sites to provide the public with information regarding the proposed substation and to receive input from the public regarding their views on the appropriate site for the Center Point Substation and other issues related to construction of this facility (Tr. 42).  The three open houses were held in July 2007, December 2007 and June 2008 (Tr. 44).  In addition, PECO conducted one-on-one meetings and letter communications with numerous local residents.  PECO conducted hundreds of communications with local residents (Tr. 42).



Ms. Ryan testified that after its public outreach, PECO concluded that, although there were residents who were opposed to both sites, the weight of public opinion favored the site near the intersection of Wentz Church Road and Fisher Road, in Worcester Township.  PECO has continued its public outreach through the formation of a local Community Advisory Group, comprised of residents near the site and other members of the local community.  Since February 2008, PECO has held at least six meetings with the group.  PECO will continue to meet with this group through the duration of the project to discuss matters such as lighting configuration; access road location, configuration, and use; and aesthetic screening between residences and the substation (Tr. 48-49).  She said that PECO has communicated its dedication to keeping the community informed, listening to input from the community, and modifying its plans based on this input wherever possible.  PECO has frequently put this course into action by making adjustments to its plans for the substation based on the feedback received (Tr. 43).  PECO has worked closely with local residents concerning the following issues:  defining landscaping plans that will help shield the residents’ view of the substation and access road from their property; .determining the location and landscaping of the access road.; leaving the wetlands intact; leaving enough space around the substation for a future governmentally-sponsored trail; and designing the retention basin to keep water runoff at current levels  (Tr. 44-46).



Susan Kaughlan, a local resident who lives approximately two miles from the proposed substation site, is a member of a local organization called the Friends of Worcester.  She testified that it is important to the Friends of Worcester to keep the options open for potential future trails along power line corridors.  She said that PECO has worked with the Friends of Worcester and has indicated a willingness to design the substation to retain that flexibility (Tr. 50-53). She submitted a Statement of the Friends of Worcester (Attached as Appendix C).



Charles Kinsky, a local resident who lives 500-800 feet from the proposed substation site, is concerned that the substation will have a detrimental effect on his property values (Tr. 53-56).



Brad Smith is a local resident who resides adjacent to the proposed substation site.  While he does not want to have this facility immediately next to his property, he said that he understands the need to build infrastructure that serves the community as a whole.  PECO personnel have been open to input from the neighbors on design and other issues and have been diligent in communicating with him (Tr. 57-58).



Robert Reimel, a local resident who resides adjacent to the proposed substation site, is concerned that the substation will have a detrimental effect on his property values.  He testified that since the area is zoned agricultural, he does not believe that the facility can be built in this area.  Furthermore, he said that he would like a break on his property taxes because he will be living next door to this facility.  He does not want a trail near his residence (Tr. 59 – 63).



Lois Jackson, a local resident, inquired whether the area is properly zoned for this facility (Tr. 63-64).



Vico Cognata
 is a local resident who resides adjacent to the proposed substation site.  He is concerned about property values.  In addition, he is concerned about water runoff.  After he expressed those concerns to PECO, he was satisfied with the changes PECO made to address water runoff.  When he told PECO that he was concerned about runoff issues in the future, PECO said that it was willing to continue to work with local residents on additional corrective actions if water runoff issues become a problem in the future (Tr. 64-65).



Oliver Smith is a local resident who resides a couple of hundred yards away from the proposed substation site.  Mr. Smith testified that, in his opinion, PECO should have filed its Application with the Commission earlier than March 2008.  Mr. Smith inquired about the process for having the Commission review other potential sites to construct the substation.  Mr. Smith inquired about, and received, a verbal briefing of the terms of the Settlement Agreement reached between PECO and Sultanik/Clyman.  He also inquired as to when the protest period expired (Tr. 67-73).



Calvin Collins is a local resident.  He did not testify about the proximity of his residence to the proposed substation site.  Mr. Collins testified that an existing transmission tower next to his home causes noise and that he is concerned about additional noise when the substation is built (Tr. 74-75).



Nicholas Ruggerio is a local resident who resides 800-900 yards away from the proposed substation site.  He testified that he does not want a trail near his house, and that he is concerned about traffic, both during the construction and operational phases of the substation project (Tr. 76-78).

IV. DISCUSSION

A. Description and Terms of the Joint Settlement Stipulation



The Settlement Agreement is a five (5)-page document signed by PECO and Sultanik/Clyman (“the Settlement Parties”).  The Settlement Agreement is attached to this decision as Appendix “B”.  The Settlement Agreement includes Exhibits A through B-4.  Exhibit A is the Sultanik Residence Screening Proposal Revision.  This lists the size and quantity of trees and shrubs to be installed.  Exhibit B-1 is a picture of the rear of the Sultanik property.  Exhibit B-2 is a picture of the Sultanik property behind the generator.  Exhibit B-3 is a picture of the front of the Sultanik property.  Exhibit B-4 is the 2008 Substation Screening Design



The essential terms of the Settlement Agreement are set forth in paragraphs 4-10.  See Appendix B.  PECO agreed to install screening vegetation and maintain the vegetation for one calendar year.  The Settlement Parties agreed that the Commission would have continuous oversight and jurisdiction over the Settlement.  Furthermore, the Settlement Parties stated that the Settlement Agreement resolved all of the issues related to the Intervention/Protest filed by Sultanik/Clyman.



To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U.C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).



Although full litigation was not avoided, the Settlement Parties saved time and resources by not having to attend and prepare for an evidentiary hearing, cross-examine witnesses and brief all of the issues.  The conservation of resources benefits the parties, the Commission and the public.  



After considering the Settlement Agreement, including the resolution of the issues and the savings achieved by not litigating the entire case fully, it is my opinion that the settlement is fair, just, reasonable and in the public interest.  Accordingly, the Settlement Agreement is approved.

B. Burden of Proof 



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Applicant is the proponent of a rule or order and therefore bears the burden of proof.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

C. Legal Standard



PECO submits that the legal standard for approving this application is whether the situation of the proposed building is reasonably necessary for the convenience or welfare of the public.  



PECO’s Application was filed pursuant to Section 619 of the Municipalities Planning Code, 53 Pa. Statutes § 10619, which provides that:

This article [requiring zoning approvals] shall not apply to any existing or proposed building, or any extension thereof, used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after a public hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.  It shall be the responsibility of the Pennsylvania Public Utility Commission to ensure both the corporation and the municipality in which the building or proposed building is located have notice of the hearing and are granted an opportunity to appear, present witnesses, cross-examine witnesses presented by the other parties and otherwise exercise the rights of a party to the proceedings.

(Emphasis Added.)



The standard against which PECO’s Application must be judged, therefore, is whether the “proposed situation of the building is reasonably necessary for the convenience or welfare of the public.”  PECO notes that it does not need to prove that this site is the best possible site – merely that it is reasonably necessary to use this site.  See O’Conner v. Pa Public Utility Commission, 582 A. 2d 427 (1990).



PECO provided uncontested evidence of the following:  

(  That the substation and associated building are needed to provide reliable transmission service in the PECO service territory and the Northeast United States.  PECO App. ¶ 10.  


(  That in the course of its ongoing review of the interstate transmission system, PJM Interconnection, LLC (“PJM”), the Independent System Operator (“ISO”) for the transmission system in the Mid-Atlantic region, has determined that PECO’s 500/230 kV transformers #1 and #3, located at its Whitpain Substation, will be overloaded by the summer of 2010.  PECO App. ¶ 10.  


(  That PJM’s 2005 Baseline RTEP Report initially recommended that this reliability need be satisfied through construction of a new 500-230 kV transmission substation, construction of a new 230 kV circuit between the Whitpain and Heaton 230 kV substations, the reconductoring of three other named lines, and additional work on PECO’s transmission system.  PECO App ¶ 10.  


(  That PECO subsequently proposed, and PJM approved, a construction program that, while it still requires construction of the Center Point 500-230 kV substation, does not require construction of an entirely new circuit between Whitpain and Heaton.  Instead, the construction plan is limited to reconductoring of five existing lines with in-service dates through 2011.  PECO App. ¶ 10.  

(  That the equipment to be housed in the building is essential to the safe, efficient and economical operation of the outdoor substation.  PECO App. ¶ 9.


(  That the equipment must be located in close proximity to the outdoor transmission substation facilities in order that the connections to other equipment will be as short as practicable, thereby minimizing the likelihood of failures which would result in outages or misoperation of substation equipment.  PECO App. ¶ 9.


(  That the buildings should be in close proximity to the outdoor switching substation facilities for the efficient and convenient operation and maintenance of the entire substation installation.  PECO App. ¶ 9.


(  That the chosen site has the advantage of being directly under the transmission lines that need to be electrically connected, so that no additional transmission facilities need to be constructed at this site.  At the alternative site, PECO would have been required to construct as much as an additional mile of 230 kV transmission facilities to electrically connect the substation to the intersection of the 500 kV and 230 kV lines.  PECO App. ¶ 14.


(  That beginning in June 2007, PECO engaged in extensive public outreach with local residents prior to selecting the site for the Center Point Substation, and that PECO made changes to accommodate local concerns in numerous areas, including landscaping; access road location and screening; wetlands mitigation; retention of options for future trails; location and design of the detention basin; studies to demonstrate that EMF levels will not meaningfully change at the substation site after energization of the substation; conducting studies on potential for noise and radio interference; lighting issues; and aesthetics of the transformer walls.  Moreover, PECO has established an ongoing mechanism, the Community Advisory Group, to ensure continued local interaction and input throughout substation construction.  PECO App. ¶ 12 (Tr. 42).



Based on a review of the evidence in the record, PECO has provided uncontested evidence to demonstrate that this substation is needed to provide reliable electric service to this area and to the entire Northeast United States; that the electrical solution identified by PECO and approved by PJM requires less construction work than the solution originally identified by PJM; that the location of the substation directly under the intersection of the existing 500 kV and 230 kV lines is the best place to locate that substation, in large part because locating it at any other site would require the construction of additional overhead transmission facilities back to this site; and that the associated buildings are needed to protect the control equipment and must be geographically located as close as possible to the substation.  Moreover, PECO has engaged in extensive public outreach, which will continue throughout the construction phase of this project, not only to inform the public about the project but also to obtain local ideas on design, aesthetics, issues related to locations, and other elements of the project.  PECO has utilized this input to make significant changes in the project design in order to mitigate local effects. 



PECO noted that local residents Sultanik/Clyman filed the only intervention/protest in this proceeding.  That intervention/protest was later withdrawn after PECO entered into a Settlement Agreement.  Pursuant to that agreement, PECO agreed to do certain landscaping work on the Sultanik/Clyman property.



PECO submitted that settling the only intervention/protest illustrates two points:  First, it shows that PECO is committed to working with the local community to find workable solutions to reasonable issues raised by local residents.  Second, it means that there is no record evidence of any sort to contest the factual findings set forth above – factual findings that demonstrate that this Application should be granted.

D. PECO’s Response to the Public Input Testimony



PECO contends that although the issues raised at the public input hearing are important, they do not warrant denying the application.  PECO responded to each of the issues.

1.
Public Outreach



Several of the local residents who testified at the public input hearing complimented PECO’s public outreach efforts.  Ms. Kaughlin testified that PECO has worked with the group Friends of Worcester and has indicated a willingness to design the substation to retain flexibility for future trails (Tr. 50-53).  Mr. Brad Smith testified that PECO personnel have been open to input from the neighbors on design and other issues and have been diligent in communicating with him (Tr. 57-58).  Mr. Cognata testified that when he expressed concerns to PECO about water runoff, PECO made changes to its design and that he is satisfied with the changes PECO has currently made to address water runoff.  Moreover, while he still has concerns for the future, he also testified that PECO has expressed that it is willing to continue to work with local residents on additional corrective actions if water runoff issues become a problem in the future (Tr. 64-65).

2.
Whether Residents Had Proper Notice of the Intervention Period



In his testimony at the public input hearing, Mr. Oliver Smith asked several questions related to the intervention/protest period.  PECO noted that it appeared that Mr. Smith was not aware of the proper procedure for intervening in and protesting in a Public Utility Commission proceeding (Tr. 67-73).



PECO believes it is always preferable when all parties are fully aware of the legal process issues.  In this case, notice of the filing of PECO’s Application, and of the April 28, 2008 deadline for interventions and protests, was published by the Commission in the Pennsylvania Bulletin.  38 Pa. B. 1798 (April 12, 2008).  PECO was not ordered to make any additional public notifications of this filing and the intervention/protest period, but it voluntarily did so, publishing notice in a newspaper of local circulation, The Reporter, on April 18, 2008.  The notice in The Reporter specifically stated that: “Members of the public who wish to file a protest and petition to intervene in the case must do so . . . on or before April 28, 2008.”  See Appendix A.  Moreover, PECO regularly explained the Commission process to all questioners at any of the three open houses held by it, or in any of the hundreds of discussions with local residents held by it.  Finally, Mr. Sultanik and Ms. Clyman, who are neighbors of Mr. Smith, were aware of the filing deadline and intervened in this proceeding.



PECO respectfully suggests that information about the Commission’s intervention and protest procedures were fully available to local residents affected by this proceeding.
3.
Other Sites




In testimony closely related to his testimony regarding the protest period, Mr. Oliver Smith suggested that the Commission’s process should include a different procedure for examining potential substation sites other than the site ultimately chosen by PECO (Tr. 67-73).  



PECO noted that local residents had the opportunity to intervene/protest in the formal Commission proceeding and challenge PECO’s site selection.  The Commission need not, however, simply rely upon the absence of a challenge to this site.  There is substantial record evidence that the electrical solution proposed by PECO will result in less overall construction than the solution originally proposed by PJM; that the chosen site, as compared to other potential sites for a substation, results in less construction of invasive overhead transmission facilities; and that PECO extensively solicited public input on a variety of matters before it finalized its decision of which site to propose.  PECO contends that this evidence demonstrates that it followed an excellent site selection process.

4.
Timing of PECO’s Filing



Mr. Oliver Smith also testified that, because PECO has known about its plans to build a substation in the area for some time, it should have filed its Application with the Commission prior to March 2008 (Tr. 67-73).  



PECO conducted public outreach beginning in June 2007 (Tr. 42).  It did not make its final decision on which site to propose until after it had conducted a great deal of public outreach.  F.O.F. 34.  Prior to that time, it did not have a sufficiently concrete proposal to place before the Commission.



PECO also reiterated the statements made by its counsel at the public input hearing, (Tr. 68-69).  He said that when a utility company engages in public outreach before it finalizes its decision, this process allows it to incorporate local input into its decision as to final site selection and as to mitigation measures (Tr. 68).  Because this approach allows early receipt and integration of local input, it is actually far preferable to making a regulatory filing very early in the process, and then beginning public outreach.  PECO believes that it has made the correct choice in doing substantial outreach before making its filing, and respectfully submits that the Commission should view the scope, timing, and effectiveness of that outreach process as a positive approach.  PECO is not aware of any legal requirement that limits the timing of Application filings for the construction of substations.

5.
Zoning



Mr. Kinsky, Mr. Reimel and Ms. Jackson, raised questions regarding zoning for this site (Tr. 54-57, 60, 63-64).  



PECO agreed that this site is zoned Agricultural, and that public utility buildings are not a listed use for Agricultural sites in this Township.  If this site had been zoned for utility uses, PECO could have proceeded with construction of the substation and associated buildings without obtaining approval from either the Commission or the local government.  In Section 619 proceedings there are occasions when a utility seeks to construct a utility building in an area that is not zoned for that purpose.  Section 619 allows the utility to seek approval for the non-conforming use by going to the Commission, rather than to the local government, for that approval.  This approach allows for regulatory oversight to occur when a utility determines that it needs to construct a building that is inconsistent with local zoning, but to have that regulatory oversight performed at the state, rather than at the local level.  This approach is consistent with the long line of Pennsylvania court cases holding that regulation of utility functions is best done, for public policy reasons, at the state level rather than at the local level.  See, South Coventry Township v. Philadelphia Electric Company, 504 A. 2d 368 (Pa. Commonwealth Ct. 1986); Duquesne Light Company v. Upper St. Clair Township, 377 Pa. 323, 105 A. 2d 287 (1954).

6.
Property Values


Several local residents, including Mr. Kinsky, Mr. Reimel and Mr. Cognata, testified that they are concerned that construction of the Center Point Substation will cause a decrease in their property values  (Tr. 54-57, 60, 65).  



The Commission does not have jurisdiction to award damages, which includes compensation for alleged losses in property devaluation or otherwise:  “The law on this subject is well-settled.  The Commission unquestionably has the power to regulate the reasonableness and adequacy of the service and facilities a public utility must provide.  66 Pa. C.S. § 1505. Nevertheless, the Supreme Court of Pennsylvania has held the jurisdiction to award damages caused by inadequate service lies with the courts and not the Commission.”  Kim Mowrey Hobba v. Riviera Utilities Water Company and Riviera Utilities Sewer Company, Docket Nos. C-903166 and C-903167, 1991 Pa. PUC Lexis 218, at 26-27 (Order entered November 4, 1991).  



The issue of property values, then, is primarily for the civil courts to determine.  PECO does note that any person, including a corporation, may use its own property for lawful purposes, even if in so doing it causes a diminution in value to the property of neighbors.  And a civil court may hold that it may do so without paying compensation for that decreased value.  A civil court, however, would be the proper forum for determining whether such a cause of action exists, not the Commission.



The Commission can, of course, consider a wide array of possible adverse effects in determining whether a proposed site is a reasonable choice.  PECO noted that in this proceeding, there is no evidence to demonstrate that property devaluation will occur.  While several local residents questioned whether they would be compensated for decreased property values, no appraisals or studies were offered to suggest that such devaluation will occur.  The only record evidence that is relevant to this issue suggests the contrary.  The site in question already has significant utility facilities located on it, including a 500 kV transmission line, two 230 kV transmission lines, and a 138 kV transmission line.  Moreover, PECO is expending significant time and resources on sightlines, working with local landowners on landscaping and screening efforts.  See Petition for Approval of Sultanik Settlement.  These two factors suggest that there may not be a property devaluation effect, and if there is, it is being actively mitigated.



Ultimately, while several local residents stated they were concerned that property values would decrease, there was effectively no substantive evidence proving that such an effect will occur.  As the proponent of the proposition that property devaluation will occur, the local residents have the burden of proving, by substantial evidence that the claimed adverse effect will occur.  It is not sufficient to simply ask whether one will be compensated if the adverse effect occurs.  PECO contends that if asking that question is all that it takes to deny an Application, then no utility will ever again build a new facility. 



PECO recognizes that this issue is of great importance to local residents.  It has taken steps, including working with local residents on landscaping and screening, to minimize any effect on property values.  And, if such a devaluation is caused, the local residents can seek relief in a civil court.  But based on the record in this proceeding, this issue does not provide a basis for denying PECO’s Application.

7.
Storm Water Runoff



Mr. Vico Cognata testified that he is concerned about storm water runoff (Tr. 64-65).  On closer examination, however, it appears that PECO has appropriately addressed his concerns.  Mr. Cognata testified that that he has expressed those concerns to PECO, that he is satisfied with the changes PECO has currently made to address water runoff, that he is concerned about runoff issues in the future, and that PECO has expressed that it is willing to continue to work with local residents on additional corrective actions if water runoff issues become a problem in the future (Tr. 64-65).  When this is coupled with the evidence that PECO has redesigned its detention basin in response to local input and has agreed to keep storm water runoff at current levels, PECO contends that the evidence in this proceeding clearly demonstrates that storm water issues provide no basis for denying the Application.

8.
Traffic 



One local resident, Mr. Ruggerio, testified that he is concerned about increased traffic, both during the construction and operational stages of the substation (Tr. 76-78).



PECO stated that this is a major construction project, and there undoubtedly will be increased traffic during the construction phase.  PECO has worked extensively with local residents, including the Community Advisory Group, on traffic issues, including the key question of the location of the access road.  Indeed, Ms. Ryan testified that the question of the location of the access road comprised the majority of the work done in the public outreach program.  PECO will continue to work with local residents on this issue, albeit with the recognition that during construction there inevitably will be some disruption due to increased traffic.



For the longer term, this will be an unmanned station, and, therefore, PECO does not anticipate much increased traffic associated with it.  However, if substation traffic remains an issue after the construction phase, Mr. Ruggerio can raise that issue with PECO and, if he is not satisfied with PECO’s response, he can pursue a complaint at the Commission.  The issue of traffic, however, while valid, is not a reason to deny the Application to build this needed facility.

E. PECO has sustained its burden of proof. 



PECO has addressed the issues raised by the Intervenors and the witnesses at the public input hearing.  



With respect to the devaluation issue, even if the residents could prove the devaluation, Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).  Therefore, PECO was correct when it stated that the Commission does not have jurisdiction to decide that issue.



PECO’s has shown that it has an ongoing public outreach to address the issues that arise during the course of the construction.  



The evidence in the record demonstrates that this substation is needed to provide reliable electric service to this area and to the entire Northeast United States; that the electrical solution identified by PECO and approved by PJM requires less construction work than the solution originally identified by PJM; that the location of the substation directly under the intersection of the existing 500 kV and 230 kV lines is the best place to locate that substation, in large part because locating it at any other site would require the construction of additional overhead transmission facilities back to this site; and that the associated buildings are needed to protect the control equipment and must be geographically located as close as possible to the substation.  In addition, PECO extensively solicited public input on a variety of matters before it decided on a proposed site.  Accordingly, the application is granted.

V. CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 1103, 53 P.S. § 10619.



2.
That the Applicant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
Applicant met its burden of proving that the proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.  53 P.S. 
§ 10619.



4.
To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U. C. 767 (1991), Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U. C. 1 (1985).



5. 
The Settlement Agreement between PECO and Intervenors Sultanik/Clyman is in the public interest.  

VI. ORDER

THEREFORE,



IT IS ORDERED:



1.
That the Application of PECO Energy Company filed at Docket No. 
A-2008-2033601 is granted. 



2.
That the Petition for Settlement and the Settlement Agreement between PECO Energy Company and Interveners Sultanik/Clyman is approved.  



3.
That the Proofs of Publication for the notice of filing the Application and the public input hearing are entered into evidence as late filed exhibits pursuant to 52 Pa. Code 
§ 5.404 (a).  

Date:
December 26, 2008



__________________________________








Cynthia Williams Fordham








Administrative Law Judge

	� 	The transcript incorrectly identifies the witness as “Vito Vicovognica.”


	� 	Ms. Jackson just asked this question.  She did not provide testimony.


	� 	The transcript incorrectly identifies the witness as “Vito Vicovognica.”


	� 	Township officials attended the August 19, 2008 public input hearing and were given the opportunity to participate.  N.T. 78-79.
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