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HISTORY OF THE PROCEEDING

On June 16, 2008, Rosemarie Murphy (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent, the Company or PECO) alleging that over the years she has been paying for services improperly charged to her account.  In particular, Ms. Murphy alleges that for a period of time she resided at 4610 Sansom Street, Apt. B and then moved to Apt. A in the same building.  She alleges that she sent Respondent a copy of her new lease agreement along with a request to terminate service at Apt. B.  She also avers that, when she moved to a new address, 4309 Pennsgrove Street in July of 1994, she discovered that Respondent had been billing her for services at both Apts. A and B of the 4610 Sansom Street address, and that a balance of over $2,500.00 would be transferred to her new account for Pennsgrove Street.  Complainant avers that, faced with collections and no service, she accepted a Commission-issued payment arrangement pursuant to which she would pay $10.00 each month towards the balance in her account.  She states that she complied with the payment arrangement for ten (10) years while she resided at Pennsgrove Street, but when she moved to her current address, 5770 Nassau Road, Philadelphia, PA she was told by Respondent that she had to pay off the remaining balance of approximately $1,500.00 from the original amount of $2,500.00.  Complainant states that PECO informed her that her payment arrangement would not be transferred to her new account, and that it had become null and void once she moved to her current address.  She claims that she had to borrow money to pay off the $1,500.00 requested by the Company.  As relief, Complainant requests reparations for Respondent’s improper actions regarding her various accounts. 
On August 7, 2008
, Respondent filed an Answer with New Matter and a Motion for Judgment on the Pleadings seeking to dismiss the Complaint in as much as it disputes charges that accrued outside of the four-year refund limitation specified in 66 Pa. C.S. § 1312.  
According to the Commission’s electronic records, as of December 11, 2008, Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Motion for Judgment on the Pleadings.
  This matter was assigned to me by Motion Judge Assignment Notice dated October 2, 2008.  The Motion for Judgment on the Pleadings is procedurally ready for ruling.  
FINDINGS OF FACT

1.
Complainant is Rosemarie Murphy, whose current mailing address is 5770 Nassau Road, Philadelphia, PA 19131.

2.
Respondent is PECO Energy Company.

3.
On June 16, 2008, Complainant filed a Formal Complaint with the Commission against PECO Energy Company alleging that Respondent improperly charged her for service at two different addresses; that a balance of $2,500.00 was improperly transferred to her account in July of 1994; that she was forced to accept a payment arrangement with the Company; and that Respondent improperly terminated her payment arrangement and demanded that she pay the remaining $1,500.00, from the original balance of $2,500.00, when she requested service at her current address.
4.
As relief, Complainant requests reparations for Respondent’s improper actions regarding her various accounts.
5.
On August 7, 2008, Respondent filed an Answer with New Matter averring that it was unable to confirm or deny Ms. Murphy’s allegations regarding the accrual and transfer of the $2,500.00 balance because all business records related to these issues were created before 1994 and Respondent is required by Commission regulation to maintain customer records only for a four-year period.  Respondent denied the remaining material allegations of the Complaint. 
6.
The disputed charges accrued prior to 1994.  New Matter ¶ 1.
7.
PECO is unable to access business records created before 1994.  See New Matter.

8.
Complainant received electric service from Respondent at her former address, 4309 Pennsgrove Street.  See New Matter.
9.
On September 15, 2005, Complainant entered a payment arrangement with Respondent for her 4309 Pennsgrove Street account.  Pursuant to the terms of the payment arrangement Ms. Murphy was required “to pay $21.16 installments.”  See New Matter.
10.
On June 25, 2006, Complainant contacted PECO and indicated that she was moving to her current address, 5770 Nassau Road.  She requested that service be taken out of her name at Pennsgrove Street and that service be initiated in her name at Nassau Road.  See New Matter.
11.
The PECO representative explained that her payment agreement would cease because it cannot carry over to the new address.  The representative explained to Ms. Murphy that she would need to call PECO after her new account was set up to reinitiate her payment terms.  She was instructed to speak to PECO’s Credit department.  Complainant did not call to reinstate her payment terms.  See New Matter.
12.
Complainant filed an informal complaint with the Bureau of Consumer Services (BCS) on August 14, 2006 at BCS Case No. 2126139.  On December 5, 2006, BCS dismissed this case because Complainant did not respond to the BCS investigator.  See New Matter.
13.
On April 3, 2007, Complainant contacted PECO and was granted a new payment arrangement with terms similar to her prior payment agreement.  She agreed to pay $24.82 monthly installments toward her account arrears.  See New Matter.
14.
Complainant’s payment history is as follows: 
1)
May 1, 2007
$277.89 monthly installment
2) 
April 3, 2007 
$24.82 monthly installment
3) 
September 15, 2005



$21.16 monthly installment
See New Matter. 
15.
Respondent filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint in as much as it disputes charges that accrued outside of the four-year refund limitation specified in 66 Pa. C.S. § 1312.

16.
 Complainant did not file a response to the Motion for Judgment on the Pleadings.
DISCUSSION
Before I address the merits of Respondent’s Motion for Judgment on the Pleadings I would like to note that Respondent filed its Motion for Judgment on the Pleadings simultaneously with its Answer and New Matter.  The Commission’s Rules of Administrative Practice and Procedure state that a party may move for judgment on the pleadings after the pleadings are closed, but within a time so that the hearing is not delayed.  52 Pa. Code 
§ 5.102(a).  The pleadings in an action before the Commission include the following: 
(1) application and protest; (2) formal complaint, answer, new matter and reply to new matter; (3) order to show cause and answer; (4) petition and answer; (5) preliminary objections; and (6) motions.  See 52 Pa. Code § 5.1(a).  By filing the Motion for Judgment on the Pleadings at the same time as its Answer and New Matter, Respondent allowed no time for Complaint to file a reply to New Matter.  The fact that, as of October 22, 2008, Complainant has not filed a reply to New Matter does not correct the procedural error that Respondent committed by filing its Motion for Judgment on the Pleading before the pleadings were closed.  Although such a violation of the Commission’s procedural rules, by itself, could result in Respondent’s Motion for Judgment on the Pleadings being denied, I will not do so, rather, in the present case I will grant the Motion because I find that the applicable pleadings show that there is no genuine issue of material fact.
Before the Commission is a Complaint and a Motion for Judgment on the Pleadings seeking to dismiss the Complaint in as much as it disputes charges that accrued outside of the four-year refund limitation specified in 66 Pa. C.S. § 1312.
The Commission's Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.  Because the running of the statute of limitations on refunds is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Since the basis for the requests that the Complaint be dismissed is found in the pleadings (Complaint, Answer and New Matter), PECO separately filed a motion for judgment on the pleadings pursuant to 52 Pa. Code § 5.102.

The standard for granting a motion for judgment on the pleadings is contained in 52 Pa. Code § 5.102(d)(1): “The judgment sought will be rendered if the applicable pleadings ... show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”
The Commission’s regulations state: “A reply to new matter shall be filed within 20 days of the date of service of the answer or other pleading raising new matter.  Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.” 52 Pa. Code § 5.63(b).  Complainant failed to respond to PECO's New Matter and its Motion of Judgment on the Pleadings therefore, the relevant facts stated in the New Matter are deemed admitted. 
In her Complaint, Ms. Murphy alleges that for a period of time she resided at 4610 Sansom Street, Apt. B, then moved to Apt. A in the same building.  She alleges that she sent Respondent a copy of her new lease agreement along with a request to terminate service at Apt. B.   Complaint ¶ 4(B).  She also avers that, when she moved to a new address, 4309 Pennsgrove Street, in July of 1994, she discovered that Respondent had been billing her for services at both Apts. A and B of the 4610 Sansom Street address.  Respondent informed her that a balance of over $2,500.00 would be transferred to her new account for 4309 Pennsgrove Street.  Complainant avers that faced with collections and no service she accepted a Commission-issued payment arrangement pursuant to which she paid $10.00 each month towards the balance in her account.  She states that she complied with the payment arrangement for ten (10) years while she resided at 4309 Pennsgrove Street, but when she moved to her current address, 5770 Nassau Road, Philadelphia, PA she was told by Respondent that she had to pay off the remaining balance of approximately $1,500.00 from the original $2,500.00 amount.  Complainant states that PECO informed her that her payment arrangement would not be transferred to her new account, and that it had become null and void once she moved to her current address.  She claims that she had to borrow money to pay off the $1,500.00 requested by the Company.  As relief, Complainant requests reparations for the incorrect charges from her 4610 Sansom Street address, the transfer of those charges to her 4309 Pennsgrove Street account, and the termination of her payment arrangement when she moved to her current 5770 Nassau Road address.

4610 Sansom Street
The crux of Ms. Murphy’s Complaint is her allegation that sometime before July of 1994, Respondent failed to honor her request to have her service transferred from 4610 Sansom Street Apt. A to 4610 Sansom Street Apt. B, resulting in her being charged $2,500.00 for service at both apartments.  Complainant requests that she be refunded the $2,500.00 amount which she had to pay off in the course of 14 years.  Section 3312 of the Public Utility Code, regarding refunds, provides in pertinent as follows:

(a) GENERAL RULE.-- If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. 
66 Pa. C.S. § 1312.  In the present case, the disputed amount was accrued approximately 14 years before the filing of the Complaint, even though it was paid off through various payment arrangements in the course of the years.  This time period is far in excess of the four-year limit set forth in 66 Pa. C.S. § 1312.  
I also note that in order to determine whether or not the Complainant is entitled to a refund the Commission needs to determine whether or not the utility company has received any rate that “was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility.”  66 Pa. C.S. § 1312.   Making such a determination would be impossible at any stage of the present proceeding, because it requires a review of PECO’s records dating before July of 1994.  Commission regulation, 52 Pa. Code § 56.202
, requires a utility to preserve customer records for a period of four years and PECO no longer has access to Ms. Murphy’s records for the 4610 Sansom Street address.  See New Matter.
4309 Pennsgrove Street
Ms. Murphy alleges that, when the balance of $2,500.00 was transferred to Pennsgrove Street account in or about July of 1994, she was improperly informed that she would have no service and her account would be sent by the Company to collections unless she entered into a payment arrangement with the Company agreeing to pay $10 per month towards the $2,500.00 balance.  Section 3314 of the Public Utility Code, 66 Pa. C.S. § 3314 provides as follows:

 (a) GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.
66 Pa. C.S. § 3314.  Ms. Murphy filed this Complaint with the Commission on June 16, 2008, 14 years after the liability arose.   The three-year general limitation period contained in 66 Pa. C.S. § 3314 has not been tolled, so the running of the statute of limitation bars relief from this portion of the Complaint.
5770 Nassau Road 
Ms. Murphy alleges that Respondent refused to transfer her payment arrangement from her Sansom Street account to her current Nassau Road account when she moved to her current residence on June 25, 2006. 
In its Answer and New Matter, Respondent states that on June 25, 2006, Complainant contacted PECO and indicated that she was moving to her current address, 5770 Nassau Road.  She requested that service be taken out of her name at Pennsgrove Street and that service be initiated in her name at Nassau Road.  See New Matter.  The PECO representative explained that her payment agreement would cease because it cannot carry over to the new address.  The representative explained to Ms. Murphy that she would need to call PECO after her new account was set up to reinitiate her payment terms.  She was instructed to speak to PECO’s Credit department.  Complainant did not call to reinstate her payment terms.  See New Matter.  Complainant filed an informal complaint with the Bureau of Consumer Services (BCS) on August 14, 2006 at BCS Case No. 2126139.  On December 5, 2006, BCS dismissed this case because Complainant did not respond to the BCS investigator.  See New Matter.  On April 3, 2007, Complainant contacted PECO and was granted a new payment arrangement with terms similar to her prior payment agreement.  She agreed to pay $24.82 monthly installments toward her account arrears.  See New Matter.  
None of the above actions, as stated by the Respondent and deemed admitted by Complainant pursuant to 52 Pa. Code § 5.63(b), constitute a violation of the Public Utility Code, 66 Pa. C.S. § 1401 et seq., or Commission regulations, 52 Pa. Code § 56.1 et seq., regarding payment arrangements.
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d). A hearing is necessary only to resolve disputed questions of fact and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc., v. Pa. Pub. Util. Comm'n. 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm'n, 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Com., v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993). This case does not involve disputed questions of fact. Because there is no genuine issue of material fact and Respondent is entitled to judgment as a matter of law, a hearing in this case is not necessary or in the public interest and would be a fruitless exercise. 
For the reasons stated above, PECO’s Motion for Judgment on the Pleadings will be granted and Ms. Murphy’s Complaint will be dismissed in its entirety with prejudice.
CONCLUSIONS OF LAW 


1.
Commission regulations provide for the filing of motions for judgment on the pleadings. 52 Pa. Code § 5.102. 

2.
A motion for judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 52 Pa. Code § 5.102(d)(1). 
3.
If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.  66 Pa. C.S. § 1312.  

4.
Pursuant to Section 3314 of the Public Utility Code, 66 Pa. C.S.       § 3314, complaints must be filed within three years from the date that the liability arose. Duquesne Light Co. v. Pennsylvania Public Utility Commission, 611 A.2d 370 (Pa. Cmwlth. 1992).

5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.
ORDER
THEREFORE,

IT IS ORDERED: 

1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Rosemarie Murphy at Docket No. C-2008-2051141 is granted.

2.
That the Complaint filed by Rosemarie Murphy, against PECO Energy Company, at Docket No. C-2008-2051141 is dismissed.

Dated:  





_____________________________








Veronica A. Smith








Chief Administrative Law Judge



� The Complaint was served upon Respondent on July 16, 2008.


� Complainant’s responses to New Matter and Motion for Judgment on the Pleadings were both due on or before August 28, 2008.  52 Pa. Code §§ 5.63(a), 5.102(b).


� § 56.202. Record maintenance ��  A utility shall preserve for a minimum of 4 years written or recorded disputes and complaints, shall keep the records within this Commonwealth at an office located in the territory served by it, and shall make the records available for examination by the Commission or its staff. Information to be maintained shall include the following:�(1) The payment performance of each of its ratepayers.�(2) The number of settlement agreements made by the utility company and a synopsis of the terms, conditions and standards upon which agreements were made.�(3) The number of service terminations and reconnections.�(4) Communications to or from individual ratepayers regarding interruptions, discontinuances, terminations and reconnections of service, including the name and address of the ratepayer, the date and character of the dispute or complaint and the adjustment or disposal made of the matter.�52 Pa. Code § 56.202.
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