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Appendix A

I.
HISTORY OF THE PROCEEDING
A.
The Filing at Docket No. R-2008-2029325


On June 30, 2008, Equitable Gas Company (“Equitable” or “Company”) filed its Supplement No. 60 to Tariff Gas – Pa. P.U.C. No. 22 (“Supplement No. 60”) proposing, inter alia, to increase its annual revenue in the amount of $51,949,391 or 10.06% over total present revenues.  The proposed increase represents a 22% increase in distribution-only revenue.  The Commission entered an Order on August 22, 2008 suspending the proposed rate increase for investigation and assigned this matter to the Office of Administrative Law Judge for hearing.  Pursuant to 66 Pa. C.S. §1308(d), the filing was suspended by operation of law until March 30, 2009.



The Commission’s Office of Trial Staff (“OTS”) entered its appearance in this proceeding, while the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), Equitable Industrial Intervenors (“EII”),
 and various individuals as named in the foregoing caption filed complaints to this filing.  A number of entities petitioned to intervene in this proceeding, including the Independent Oil and Gas Association of Pennsylvania (“IOGA”), Hess Corporation (“Hess”), NRG Energy Center Pittsburgh LLC (“NRG”), Dominion Retail, Inc. (“Dominion”), the United Steelworkers Union (“Steelworkers”), Columbia Gas of Pennsylvania, Inc. (“Columbia Gas”), and The Techs Industries, Inc. (“The Techs”).  A prehearing conference was held on September 4, 2008.  Counsel for the Company and the various parties attended the conference.  A Prehearing Order was issued after the conference memorializing the matters decided and agreed upon by the parties during that conference, including, inter alia, a litigation schedule.
B.
The Complaint at Docket No. C-20066008


On September 14, 2006, IOGA, a non-profit trade association, filed a complaint on behalf of its natural gas local producer members against the rates, terms and conditions of Equitable’s gathering service tariff provisions (Rate AGS) and Equitable’s practices concerning the gathering and transportation of IOGA members’ Pennsylvania natural gas production through Equitable’s pipeline.  The OCA intervened on October 6, 2006.  On October 9, 2006, Hess Corporation petitioned to intervene.
  Equitable filed its answer with new matter to the complaint on October 12, 2006.  Thereafter, in connection with the request of Equitable Resources, Inc. (“ERI”) for approval of its acquisition of Dominion Peoples,
 IOGA and Equitable negotiated a settlement of this complaint contingent upon the closing of the ERI/Dominion Peoples acquisition.


Administrative Law Judge Louis G. Cocheres received this case assignment on October 11, 2006.  Upon receiving notification of the pending settlement, ALJ Cocheres on November 15, 2006 canceled the prehearing conference scheduled for November 21, 2006.


When ERI announced termination of the acquisition agreement on January 15, 2008, the settlement of this complaint became void.  IOGA filed an amended complaint on February 1, 2008 asserting that as of January 2008, Equitable was imposing or attempting to impose unilaterally a non-negotiated charge of $0.50/Dth on IOGA member producers under Rate AGS and was attempting to coerce producers into accepting this charge by refusing to set new meter taps for IOGA member producers, unless the producers agreed to the $0.50/Dth rate.  The amended complaint also sought a refund from Equitable to IOGA member producers for all allegedly unlawful charges that Equitable collected under Rate AGS from IOGA member producers.  On March 6, 2008, Equitable filed an answer with new matter to the amended complaint.  On April 2, 2008, IOGA replied to Equitable’s new matter.


A prehearing conference was held on June 23, 2008.  Following the filing of the rate case on June 30, 2008, ALJ Cocheres issued a Third Interim Order on July 18, 2008 consolidating this complaint with the base rate case and this matter was reassigned to me.
C.
The Consolidated Action 



A series of 20 Interim Orders were issued, many of these concerned procedural, party status and discovery matters. A Recommended Decision denying the petition to intervene of Interstate Gas Supply, Inc. was issued on September 8, 2008.
  A Protective Order for the parties’ proprietary and highly confidential information was issued on September 11, 2008.  Following a hearing on October 23, 2008, a Ninth Interim Order was issued on October 29, 2008 granting Hess’ petition for interim emergency order pursuant to 52 Pa. Code §3.6 concerning certain measures to be undertaken to maintain the status quo relating to Equitable’s management of its Agency Program pending the outcome of this litigation.  A Fourteenth Interim Order issued on November 7, 2008 clarified this latter Order and certified a material question to the Commission for consideration pursuant to 52 Pa. Code §§3.10(b) and 5.305.



Public input hearings were held at 2:00 p.m. and 7:00 p.m. on October 14, 2008 in the Gold Room of the Allegheny County Courthouse in Pittsburgh.



Technical evidentiary hearings were held in Harrisburg on November 19-20, 2008.
  Counsel represented the various parties.  In accordance with Section 5.231 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.231, the active parties explored the possibility of settlement.  As a result of their discussions, Equitable, the OTS, OCA, OSBA, IOGA and Hess achieved a settlement.  During the hearings on November 19-20, 2008, the parties stipulated to the admission into the record of their prepared written testimony and exhibits.  Altogether, the prehearing conference and hearings generated 332 pages of notes of testimony.


Equitable, the OTS, OCA, OSBA, IOGA and Hess (the “Joint Petitioners”) filed and served upon the non-signatory parties a Joint Petition for Settlement of a Consolidated Proceeding, together with their supporting statements, on December 19, 2008.  A true and correct copy of this Joint Petition for Settlement (the “Settlement”) is attached hereto as “Appendix A” and incorporated herein by reference.  On the same day, a Nineteenth Interim Order was filed and served upon all parties.  That Order established a deadline of January 2, 2009 to file comments or objections to the proposed Settlement.  No adverse comments or objections to the proposed Settlement were received by the ordered deadline.  The Techs, EII, Dominion Retail, NRG Pittsburgh and the Steelworkers do not oppose the Settlement.  By Twentieth Interim Order issued on January 5, 2009, the record closed.  This matter is now ripe for decision.
II.
THE PUBLIC INPUT HEARINGS
A.
October 14, 2008, 2:00 p.m.


Martha McCulley resides at 816 North Euclid Avenue, Pittsburgh, Pennsylvania.  She is a customer of Equitable Gas Company and works in the social services department of the Salvation Army.  There, she helps administer two funds, the McKee Fund totaling $7,000, which is a part of the Samuel and Katherine Cole Trust, and the Discretionary Fund totaling $14,000, which is a part of the Pittsburgh Foundation.  These funds are available as a last resort for people who cannot pay their utility bills.  Ms. McCulley is concerned about how the proposed increase in this case will affect the people, who apply for these limited funds.  In her own case, Ms. McCulley’s take-home pay is 120% of the poverty level.  The proposed increase will mean that 30% of her take-home pay will be spent on paying her gas bill.  She has seen her gas bill rise from $165 a month on a budget plan ten years ago to $314.50 on a budget plan this past year (N.T. 54‑57).
B.
October 14, 2008, 7:00 p.m.


Senator Jim Ferlo resides at 1118 North St. Clair Street, Pittsburgh, Pennsylvania 15206.  Senator Ferlo represents the State’s 38th Senatorial District, which extends into three counties and includes a large part of the City of Pittsburgh and surrounding communities.  These areas include distressed neighborhoods, as well as some of the richest per capita communities in the state.  He is a residential customer of Equitable with a monthly budget bill of $248.99.  He urges the Commission to be more concerned with conservation, weatherization and improved technologies.  He believes the Company’s current rate of return is too high.  In these tough economic times, Senator Ferlo believes residents and businesses cannot shoulder the amount of rate increase that Equitable proposes here.  He suggests it is unfair and unreasonable for Equitable to subsidize its competitive enterprises with the proposed increase in rates for its captive customers.  He urges the Commission to issue a moratorium on winter terminations due to poor economic times and the expected increase in payment-troubled customers (N.T. 73‑82).


Councilman John DeFazio resides at 40 Emerson Road, Pittsburgh, Pennsylvania 15209.  He is an at-large member of Allegheny County Council.  He is also Director of District 10 of the United Steelworkers of America.  That union represents 35,000 active workers in Equitable’s service area, including nearly 300 employees of the Company.  The union has serious concerns about the impact of the proposed increase on working families and retirees in western Pennsylvania in light of the ongoing economic crisis and the compensation increases enjoyed by Equitable’s top executives.  He notes the Company turned a profit of $270.5 million last year.  The union has received reports of natural gas leaks on Equitable’s system being inadequately repaired by independent contractors.  He notes that in 2007, the Company reported losing 6.035 million cubic feet of gas to line loss and Company usage.  That represents an increase of 820,000 cubic feet from 2006 and 1.1 million cubic feet from 2005.  He relates that Equitable Resource, Inc.’s CEO received $21.3 million in total compensation last year, while in 2006, he reported earnings of $8.3 million.  From 2006 to 2007, Equitable Resource, Inc.’s COO had a pay increase from $5.5 million to $14.2 million.  As a group, he reports Equitable’s top five executives took compensation increases totaling $26 million between 2006 and 2007.  He notes the ongoing labor strife the Company has experienced in eastern Kentucky (N.T. 82‑91).


Geogeanna Koehler lives at 4114 Penn Avenue, Pittsburgh, Pennsylvania 15224 and she is a customer of Equitable.  She is a unit clerk at Western Psychiatric Institute.  Ms. Koehler relates the trouble her 80-year-old mother experienced when she could not understand a high gas bill and no one from her family was permitted to speak with the Company about it.  Ms. Koehler states her mother stopped taking her medications in order to pay her gas bill and she passed away last year (N.T. 91‑99).


Councilwoman Denise Edwards resides at 118 Peebles Street, Wilkinsburg, Pennsylvania 15221.  She is not a customer of Equitable.  Ms. Edwards is a Councilwoman for the Borough of Wilkinsburg.  She is also an elected representative of the United Steelworkers of America.  She expresses concern for the 40,000-50,000 retired steelworkers living in Pennsylvania, many of whom are Equitable customers, who have not experienced an increase in their retirement pay since the mid-1980s.  Increases in Social Security retirement benefits have not kept pace with inflation.  She explains many retirees are on medications that do not allow them to turn down the thermostat in cold weather.  She reminds us that the Borough of Wilkinsburg cannot raise taxes 10% to match a utility rate increase.  She believes the salaries of utility and corporate executives have spiraled out of control.  She urges rejection of Equitable’s proposed rate increase (N.T. 99‑103).


Amy McAuliff resides at 111 Siegel Street, Pittsburgh, Pennsylvania 15209.  She is a customer of Equitable.  She is a student and is employed with the Pennsylvania Fair Trade Coalition.  She is also a volunteer for the Western Pennsylvania Jobs Coalition, a coalition of labor, environmental, faith and other social groups in this community.  Ms. McAuliff believes corporate power must be balanced by the human needs of working families in the community.  She urges rejection of the proposed rate increase (N.T. 103‑05).


Patrick Young gives his address as Five Gateway Center, Pittsburgh, Pennsylvania 15222, where the United Steelworkers of America have their local headquarters and receive natural gas service from Equitable.  Mr. Young is a researcher and technician for the union.  The union represents 35,000 active members in Equitable’s service territory.  He believes the proposed 10% rate increase is an egregious abuse of power.  He believes the way the Company treats its workers is the way that it treats its customers.  As an example, he cites the labor problems in eastern Kentucky.  He urges rejection of the proposed 10% rate increase (N.T. 105‑10).
III.
TERMS OF THE SETTLEMENT


The Joint Petitioners agree upon the following:
A.
Revenue Increase/Rates/Rate Design
1. Equitable may file a tariff supplement on one day’s notice that produces additional annual base rate operating revenue of $38,350,000 in a “black box” settlement of issues related to Supplement No. 60 and the additional annual operating revenue of $51.9 million proposed thereby.  Joint Petitioners do not object to the settlement tariff supplement (Appendix B to the Joint Petition) becoming effective prior to March 30, 2009, the end of the present suspension period for Supplement No. 60.
2. The revenue allocation for the $38,350,000 annual revenue increase is presented in the proof of revenue in Appendix A to the Joint Petition.

3. Rate design will be consistent with Equitable’s proposal except, in designing residential rates the monthly service charge will be $13.25 rather than the $20 proposed.  Rates will be designed based on the billing determinants in Appendix A to the Joint Petition and the revenue increase allocations in Appendix A to the Joint Petition.
4. All existing negotiated delivery service agreements are accepted as just and reasonable.

5. The NRG retainage discount will be recovered through Equitable’s purchased gas cost filing.

B.
Stay Out/Gas Competition/Logs
1. Equitable agrees that it will not file a general base rate case prior to April 1, 2010; provided, however, that the foregoing provision shall not prevent Equitable from filing a tariff or tariff supplement proposing a general increase in base rates in compliance with Commission orders or in response to fundamental changes in regulatory policies or federal or state tax policies affecting Equitable’s rates.

2. Equitable agrees to join with the OCA in petitioning the Commission to open a generic investigation concerning gas-on-gas competition in western Pennsylvania.
3. Equitable will agree to maintain a highly confidential log of negotiated delivery service agreements available for review by the OTS, the OCA and the OSBA.  The log will contain the following information related to negotiated agreements:

Customer number, effective date of the agreement, the reason(s) for offering a negotiated delivery agreement, supporting work papers relied upon to substantiate the negotiated agreement, and an analysis which evaluates the contribution to overall fixed costs provided by each customer.
C.
Universal Service and Energy Conservation Program Rider D
1. Equitable will commence the tracking of costs which are the subject of CAP credits upon completion of its CIS programming modifications and will apply the CAP credits effective with bills rendered no later than February 1, 2009.
2. Equitable will not establish its new Rider D until such time as the terms and conditions of this settlement are permitted to become effective.  Equitable’s Rider D tariff will be established initially at $1.30/Mcf, which recognizes a cost recovery of $25,483,797. The Company will be permitted to recover the following costs through a reconcilable Rider D surcharge: CAP credits, CAP arrearage forgiveness, LIURP.

3. CAP administrative expenses will be collected in base rates.

4. Universal Service cost offsets:  Equitable will recognize universal service cost offsets when the base level of CAP shortfall ($23,836,467) and CAP arrearages ($780,397) set in this proceeding, which is $24,616,864 in the aggregate, and CAP participation of 20,335 CAP customers are both exceeded.  The CAP offset will be determined using 12% of the average CAP credit attributable to CAP customers in excess of 20,335.  A sample computation of the CAP cost offset is attached as Appendix C to the Joint Petition.  These offsets will be applied if necessary as a credit to Rider D on a quarterly adjustment basis.  Reconciliation will be reflected in the October quarterly filing following the close of the annual reconciliation period of September through August.  The adjustment/reconciliation procedure will be similar to Section 1307(f) and the purchase gas cost rate procedure where there are quarterly adjustments and annual reconciliations.

5. Equitable will implement the following control features to monitor CAP customer consumption:

a. Equitable will monitor the CAP participant’s consumption to ensure that the participant is maintaining annual usage at or below 110 percent of historical average usage, adjusted for weather.  To accomplish this objective, the Company will institute the following procedures:

(1)
During the CAP enrollment process, Equitable will advise the CAP customer of the importance of energy conservation, explain that usage will be reviewed on an ongoing basis and that unjustified excess usage may be billed to the CAP customer.
(2)
High usage CAP customers will be referred to the Company’s Low Income Usage Reduction Program (“LIURP”) and receive the highest priority for weatherization or other energy conservation help.  High usage is defined as annual normalized usage in excess of 200 Mcf.
(3)
Equitable will review and compare the most recent annual usage of CAP participants, adjusted for weather, with historical normalized usage for these customers.

(a)
When usage exceeds 110 percent of historical average usage, adjusted for weather, Equitable will contact the customer to discuss energy conservation techniques.  The customer will be advised that, if consumption is not reduced by the next review, the customer may be removed from CAP unless one of the conditions under (b) exists.
(b)
CAP participants will be exempted from (a) above if the participant meets one or more of the exceptions identified in the CAP Policy Statement, which presently are as follows:

i.
The household experienced the addition of a family member.
ii.
A member of the household experienced a serious illness.

iii.
Energy consumption was beyond the household’s ability to control.

iv.
The household is located in housing that is or has been condemned or has housing code violations that negatively affect energy consumption.

v.
Energy consumption estimates have been based on consumption of a previous occupant.





(c)
Customers removed from CAP under C.5.a.(3)(a) above will need to reduce consumption to historical usage levels, adjusted for weather, or pay the amount of the excess usage to be reinstated in CAP.  High usage customers under C.5.a.(2) above must agree to receive weatherization services for reinstatement in CAP.




(d)
Customers removed from CAP for these reasons will be sent a removal letter including information describing the steps required for CAP reinstatement.


6.
Joint Petitioners note that at the Evening Public Input Hearing held on October 14, 2008, a question was raised as to whether the Company had a Third Party Notification Program whereby a customer can designate another person to receive copies of any shut off notices sent by the Company.  The Third Party is not responsible to pay the customer’s bill, but may intercede with the customer to avoid service shut off.  At the hearing, it was pointed out that Equitable did indeed have a Third Party Notification Program, which has been in place for several years.  As part of this settlement, Equitable wishes to assure the Commission and all parties that it will continue to comply fully with the Third Party Notification regulations at 52 Pa. Code § 56.131 and continue to permit its ratepayers to designate a consenting individual or agency, which is to be sent by the Company, a duplicate copy of reminder notices, delinquent account notices or termination notices of whatever kind issued by the Company.  When contact is made with a third party, Equitable confirms that it will advise the third party of the pending action and efforts which need to be taken to avoid termination.  In addition, to better insure customer awareness of the program, the Company will notify customers annually through bill inserts of the existence of the program and the requirements for participation.  Although the notices will be sent annually, customers will be able to register for participation at any time during the year and once registered, their program participation will continue until such time as the customer advises that he or she wishes to discontinue participation.  Third party notification information will also be carried on the Company’s website.

D.
Rate AGS and IOGA Complaint Issues
1. Rate AGS – Appalachian Gathering Service – is available to any party desiring to transport gas through the gathering system, as well as to deliver gas into the Company’s distribution system.  The applicable rates for this service shall be determined by negotiation.
2. All issues raised in the complaint proceeding at Docket No. C-20066800, including requests for refunds, are resolved in this Settlement.  All Rate AGS issues raised in the general rate proceeding at Docket No. R-2008-2029325 are also resolved in this Settlement.

3. IOGA will support a process designed to reduce lost and unaccounted for gas (“LUF”), including a process to discuss moving or replacing meters and producer acquisition of abandoned gathering lines and related equipment.

4. A project review committee (“PRC”) will be instituted to address operational issues, such as regulation set points/operating line pressure issues, as well as to explore expansion projects.  The PRC will consist of three Equitable members and three IOGA members and will operate in accordance with agreements to be developed between Equitable and IOGA or its successor organization(s).

5. Equitable agrees to a minimum capital investment per year of $1.5MM in its gathering system improvements.  Beginning with the 2010 capital budget process, Equitable will review gathering system improvement projects with the PRC.  Equitable shall have the sole discretion to determine whether to implement any PRC recommendation concerning gathering system improvement projects.

6. Equitable will continue to evaluate the provisions of “days on” and “days off” on producer statements and present a report to the PRC within a reasonable time concerning the feasibility of same.

7. Within 90 days of the entry of the Commission’s Order approving this Settlement, Equitable and IOGA will agree on a uniform meter tap request and review procedure with specific timelines and deadlines.  The procedure will be reviewed and approved by the PRC.
E.
Pension Contribution

Equitable will submit a letter to the statutory parties, which details the date and amount of Equitable’s next pension contribution scheduled to be made in the first quarter of 2009.
F.
Agency Service
1. Equitable will terminate the Agency Program except for the limited circumstance set forth below.
a. Equitable will not act as an agent on behalf of customers to secure supply services, except in the limited circumstance of a customer attempting to bypass or otherwise leave Equitable’s system.

b. Equitable will not execute any new Agency contracts after the date the Commission enters a Final Order approving this Settlement.
c. Equitable will cease renewing existing Agency contracts within 60 days of the date the Commission enters a Final Order approving this Settlement.  Any new Agency contracts or any contracts that are renewed between execution of the Joint Petition for Settlement and its approval by the Commission shall be for a maximum term of one year.
2. Transition Upon Entry of a Final Order Approving the Settlement
a. Customer Communications and Contract Issues:

(1)
Equitable will send a letter to all current Agency customers explaining the termination of the Agency program (“Program Termination Letter”) except for the limited circumstance described in F.1.a. above and as further described below, no later than three (3) days after approval of the Letter by the Commission’s Bureau of Fixed Utility Services (“FUS”).
(2)
Current Agency contracts will continue in effect until the expiration of their current terms with no automatic renewal, except as set forth in F.1.c. above.  At least 60 days, but no more than 90 days, prior to the end of an Agency contract’s current term, Equitable will re-send the Program Termination Letter to these Agency customers.

(3)
For any contracts that are renewed per the terms of Paragraph F.1.c. above, Equitable will re-send the Program Termination Letter at least 60 days, but no more than 90 days, prior to the end of the renewal period.

(4)
The responsibility and obligation of pool management, credit and collections, contract administration, and the management of price risk for all existing agency service contracts will become the responsibility and obligation of Equitable’s marketing affiliate, Equitable Energy, within thirty days of entry of the Commission’s Final Order approving this settlement.  Equitable Energy will not utilize any information available to it through the provision of such services to market natural gas to such customers and any gas supply or pipeline capacity made available by Equitable for its agency customers will not be utilized by Equitable Energy for any other purpose, including supplying Equitable Energy’s other customers.


b.
Program Termination Letter



(1)
The Program Termination Letter will explain that the Agency Program will be terminated, except in the limited circumstance where the customer can demonstrate that it has a bona fide offer from another local distribution company to bypass or otherwise leave the Equitable distribution system.




(2)
The Program Termination Letter will explain that the customer has the option of purchasing gas supply from Equitable per its tariff or from a list of identified natural gas suppliers, including Equitable Energy.




(3)
The Program Termination Letter will explain that purchasing gas supply from Equitable Energy will not result in any benefit to the customer with respect to its gas distribution service from Equitable.




(4)
Hess will have an opportunity to review a draft of the Program Termination Letter and Equitable will consider Hess’ input prior to submitting the Program Termination Letter to FUS.


3.
Miscellaneous Competitive Issues

a.
Customers leaving the Agency Program will not be directed to Equitable Energy for gas supply service.

b.
Equitable will not share customer information with Equitable Energy except as required under F.2.a above.
c.
Equitable and Equitable Energy will comply with the Commission’s Standards of Conduct.


4.
Operational Issues

Hess understands that the companies are in agreement regarding the following operational issues to be implemented within six months after entry of the Commission’s Order in these consolidated proceedings: (1) posting of consumption information as meters are read during the month, (2) increasing the imbalance trading period to 3 days, (3) consideration of enhancing the reporting functionality of NOMS, and (4) automation of enrollment and drop process.

G.
Settlement Tariff
1. Equitable will modify its tariff to conform to the terms of this Settlement addressing agency service and operational issues.
2. With the exception of Rider C and the modifications agreed to in the Settlement, all tariff changes that the Company proposed in Supplement No. 60 should be approved.

3. The proposed settlement tariff supplement is attached as Appendix B to the Joint Petition.
H.
Settlement Perspective
1. Joint Petitioners acknowledge the Settlement is the result of their rigorous negotiations after extensive discovery and review of Equitable’s supporting information.  The respective positions of the Joint Petitioners were further explored through direct, rebuttal and surrebuttal testimonies, which are part of the evidentiary record.
2. Joint Petitioners submit that based upon the evidence of record, the resolution of the issues proposed in the Settlement is fair, just, reasonable, in the public interest and consistent with the requirements of the Public Utility Code.  Although Joint Petitioners may not be in total agreement with respect to the issues resolved by the Settlement, they believe the proposed Settlement provides an appropriate basis for settlement of their differences as to all issues raised in these consolidated proceedings.  Each of the Joint Petitioners filed statements in support of the proposed Settlement.
I.
Settlement Conditions
1. The Joint Petition is conditioned upon the Commission’s approval of all terms and conditions contained therein.  If the Commission fails to grant such approval or modifies the terms and conditions therein, the Joint Petition may be withdrawn or any individual Joint Petitioner may elect to withdraw from participation upon written notice to the Commission and all parties within three business days of such Commission action and, in such event, the Joint Petition will be of no force and effect.  In the event the Commission does not approve the Joint Petition or any Joint Petitioner elects to withdraw and the proceeding continues to hearing, the Joint Petitioners reserve their respective right to conduct full cross-examination, briefing and argument.  Withdrawal of the Joint Petition will be without prejudice to the Company and other Joint Petitioners agreeing to a new settlement.
2. If the presiding ALJ recommends that the Commission adopt the proposed Settlement, Joint Petitioners agree to waive filing exceptions.  Joint Petitioners, however, do not waive their right to file exceptions with respect to any modifications to the terms and conditions of the Joint Petition or with respect to any additional matters that the presiding ALJ may propose in his Recommended Decision.  The Joint Petitioners reserve the right to reply to any exceptions, which may be filed.

3. Joint Petitioners recognize the Joint Petition does not bind formal Complainants, who have not joined therein.  In compliance with the presiding ALJ’s instructional email of November 24, 2008 (“Instructional Email”), the Joint Petition and the statements in support were served upon the formal Complainants, who are inactive parties, as well as upon active parties, to the proceeding.  Nothing in the Joint Petition is intended to limit in any way any position that any Joint Petitioner may have or take concerning any objection to the proposed Settlement that may be filed by non-settling parties, including inactive formal complainants.
4. Except where expressly noted to the contrary, Joint Petitioners offer the Settlement only in the context of the general rate proceeding at Docket No. R-2008-2029325 and consolidated complaint proceeding at Docket No. C-20066880 in an effort to resolve outstanding issues in a manner, which is fair and reasonable and in the public interest.  The Joint Petition for Settlement may not be cited as precedent in any future proceeding, except to the extent required to implement the Settlement.  The Settlement reflects compromises on all sides and is presented without prejudice to any position the Joint Petitioners may have advanced or may advance in the future in this or any other proceeding, and without prejudice to the positions the Joint Petitioners initially advanced on the merits of the issues.  Those positions are preserved should the Commission reject this Settlement in whole or in part and in such event, all parties retain the right to litigate their respective issues.  Regardless of whether the Settlement is approved or not, no adverse inference will be drawn, nor will prejudice result, to any party thereto in this or any other proceeding as a consequence of the Joint Petition for Settlement.
5. Joint Petitioners acknowledge and agree the proposed Settlement, if approved, will have the same force and effect as if the Joint Petitioners had fully litigated this proceeding.  They further agree the Settlement should be considered to have the same effect as full litigation of this proceeding resulting in the establishment of rates that are Commission-made, just and reasonable.
IV.
DISCUSSION


The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.



By definition, a “settlement” reflects a compromise of the positions that the parties of interest have held, which arguably fosters and promotes the public interest.  When active parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, Equitable, the OTS, OCA, OSBA, IOGA and Hess conclude, after extensive discovery and discussion, that this Settlement resolves all contested issues in this case, it fairly balances the interests of Equitable and its ratepayers, it is in the public interest, it is consistent with the requirements of Section 1308 of the Public Utility Code, 66 Pa. C.S. §1308, and it should be approved.  Joint Petitioners declare three reasons why adoption of this Settlement is in the public interest.  These reasons include satisfactory termination of this proceeding, avoidance of further litigation and possible appeals, and establishment of rates that will be fair, just and in the public interest.
A.
Equitable’s Position

1.
Introduction


Equitable explains this is its first general base rate proceeding since 1996/1997 at Docket No. R-00963858, almost twelve years ago.  At existing rate levels, Equitable expected to achieve a 2008 return of just 3.80% on original cost rate base.  It posits present rates are no longer fair, just or reasonable.  The need for rate relief is immediate and it respectfully requests that the Commission act to allow the proposed settlement rates to take effect by February 1, 2009.


While customers benefited from a twelve-year period of rate stability, Equitable, during this same period, experienced a substantial reduction in residential throughput and at the same time, substantial increases in non-gas operating expenses attributable, in large part, to the expansion of customer participation in universal service programs.  During this time, moreover, Equitable’s rate base has grown by more than $200 million.  In total, from 1996 through 2007, Equitable invested more than $360 million in physical plant to maintain safe and reliable service and to improve the quality of service provided to customers (Equitable St. 1 at 6-7).



Additionally, Equitable explains that from 2000 through 2007, it also invested in excess of $19 million in gathering lines and other gathering related facilities, which have opened up Appalachian production areas in western Pennsylvania expanding the ability of Appalachian producers, including members of IOGA, to bring Pennsylvania-produced natural gas to market.  Equitable notes a measure of the success of the investment is shown by the substantial and significant increase in Pennsylvania-produced gas purchased by Equitable for purchased gas cost purposes.  From 2004 through 2007, Equitable’s purchases of local Pennsylvania produced gas increased from 2.0 Bcf annually to 9.2 Bcf annually and the dollars Equitable paid to local Pennsylvania producers for gas delivered directly into its system increased from $11.4 million to $72.9 million, an increase of $61.50 million on an annual basis (Equitable St. 13-R at 4-5).


Although Equitable continues to support Pennsylvania-produced natural gas, it reports tensions exist between the Company and IOGA.  It suggests the tensions are a direct result of its inability to earn a reasonable return on its gathering investments and the Company’s current lost and unaccounted for gas levels (“LUF”), which have been increasing, almost in lock-step, with these increases in Pennsylvania-produced gas.  All indications are that the present levels of LUF are directly related to the levels of natural gas now moving through the gathering system — levels which are far above those that the system ever handled historically.  Additionally, the ability of Equitable’s distribution customers to burn locally produced gas is not infinite.  To accommodate additional Pennsylvania gas, a process must begin to move gas from Equitable’s system to other markets.



Equitable reiterates that extensive review and negotiation preceded its filing the Joint Petition.  The process has produced a Settlement that will benefit Equitable and its customers and further the public interest.  Although less than the increase supported by Equitable’s filing, the Company accepts the settlement increase, along with the additional terms achieved in settlement with IOGA, as a reasonable and appropriate resolution of these consolidated proceedings.

2.
Policy Considerations


Equitable reminds us that it is the stated policy of the Commission to encourage parties in contested proceedings to enter into settlements. 52 Pa. Code §5.231(a).  A settlement mitigates the time and expense of litigating the matter to its ultimate conclusion.  This directly benefits all parties concerned.


Equitable notes the Settlement proposes the resolution of all issues in the consolidated rate and formal complaint proceedings.  Where the active parties in a proceeding have reached a settlement, the principal issue for Commission consideration is whether the agreement reached is in the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, supra.  Joint Petitioners agree that based upon the evidence of record, resolution of the issues proposed in the Settlement is in the public interest and consistent with the requirements of the Public Utility Code.

3.
Revenue Increase/Rates/Rate Design


Equitable submitted supporting information and direct, rebuttal and surrebuttal testimony in support of pro forma annual revenues of $568,566,920 and the originally proposed revenue increase of $51,949,391.  In settlement, the Company agrees to reduce its revenue increase to $38,350,000.  As is common in general base rate proceedings, the settlement is “black box,” meaning that the parties have not negotiated each and every revenue and expense line item but rather have, after considerable effort, been able to agree upon a final revenue number based on their individual revenue and expense analysis.
  Equitable opines the justification for the settlement revenue is clear.  As stated above, this is Equitable’s first general base rate proceeding in almost twelve years.  Equitable’s rate base has grown by more than $200 million and Equitable, from 1996 through 2007, invested more than $360 million in physical plant and in excess of $19 million in gathering lines and other gathering related facilities from 2000 through 2007.  This new plant is not reflected in current tariff rates and it alone suggests the need for a substantial revenue increase.


Joint Petitioners also agree to an allocation of the $38,350,000 revenue increase as presented in Appendix A to the Joint Petition.  Equitable presented a cost of service analysis that was used to establish a range of reasonableness for allocation purposes.  Principles of gradualism and elasticity of demand along with competitive options were considered (Equitable St. 1 at 10‑16).  In an effort to move class rates of return closer to system average, Equitable proposed to allocate less of the increase to the small and large general service (non-residential) rate classes.  Other parties conducted their own analyses and submitted their own cost of service and revenue allocation proposals.  In settlement, Joint Petitioners propose the revenue allocation summarized in the proof of revenue attached to the Joint Petition as Appendix A.


Equitable notes the settlement revenue allocation is largely consistent with the allocation that it originally proposed based on cost of service and other principles and Equitable accepts it in settlement of the proceeding as a compromise between and among the various parties and customer class representatives.  It continues to move rate classes closer to system average by allocating less of the increase to the non-residential classes.  Equitable explains at current rates, the GSS customer class rate of return is considerably above the system average rate of return (Equitable St. 1 at 11).


Joint Petitioners also agree in settlement to a rate design which is, by and large, consistent with Equitable’s original rate design proposal with the exception of the residential monthly service charge.  Equitable had proposed a residential monthly service charge of $20.00 based on cost of service principles.  OTS and OCA proposed charges of $15.00 per month and $12.50 per month, respectively.  In settlement, Equitable agrees to a residential rate design that includes a monthly service charge of $13.25.  The cost analyses submitted by Equitable and the OTS support a residential charge higher than $13.25.  At $13.14, the cost analysis submitted by the OCA is approximately equal to the proposed residential monthly service charge.  Equitable supports the charge as reasonable and cost based within the settlement context.


As part of the settled determination of revenue increase, Joint Petitioners accept all existing negotiated delivery service agreements as just and reasonable.  Equitable submitted substantial evidence in support of its negotiated delivery service agreements in the Highly Confidential Rebuttal Testimony of Mr. Quinn and his accompanying Highly Confidential Equitable Exhibit JMQ-R.  Acceptance of negotiated delivery service is underscored by the participation of U.S. Steel (EII) and NRG, both of which are large negotiated delivery service customers and both of which indicate they do not oppose the Settlement.  Equitable opines the evidence of record supports acceptance of its delivery service agreements.


In response to testimony of OCA witness Watkins concerning negotiated rates, U.S. Steel witness Cerminaro testified that Equitable’s ability to negotiate delivery rates at reasonable levels is “critical to U.S. Steel’s efforts to continue and maybe expand production at the Mon Valley Works” (EII St. 2-R).  Without an acceptable negotiated delivery service agreement, and, from Equitable’s perspective, acceptance of that agreement and the underlying negotiated rates by the Commission as just and reasonable, U.S. Steel could move production from the Mon Valley with significant negative impact on the western Pennsylvania economy.  Id.  Again, Equitable submits the evidence of record supports acceptance of its delivery service agreements, including its agreement with U.S. Steel.


In regard to NRG, the Settlement provides that the NRG negotiated retainage discount will continue to be recovered through Equitable’s purchase gas cost rate.  Equitable had proposed the establishment of a new Rider C to implement the recovery of the NRG retainage discount.


4.
Stay Out/Gas Competition Investigation/Logs


The Settlement provides that with certain limited exceptions, Equitable will not file a general base rate case prior to April 1, 2010.  This “stay out” provides a measure of rate stability for customers that Equitable is willing to accept in settlement of the general rate proceeding.  In the absence of the “stay out” Equitable would have the ability to make a general base rate filing following the conclusion of the present proceeding.



Equitable agrees to join with the OCA in petitioning the Commission to open a generic investigation concerning gas-on-gas competition in western Pennsylvania.  Such an investigation will assess the impact of gas-on-gas competition on other customers and determine whether such competition is in the public interest.



Related to the foregoing acceptance of Equitable’s negotiated delivery service rates discussed previously, Equitable agrees in settlement to maintain a highly confidential log of negotiated delivery service agreements available for review by the OTS, OCA and OSBA.  Equitable agrees to include within the log certain information including the supporting work papers relied upon to substantiate the negotiated agreements and an analysis, which evaluates the contribution to overall fixed costs that each customer provides.  Equitable suggests this recordkeeping should facilitate its ability to support the negotiated agreements should they become an issue in future proceedings.

5.
Universal Service and Energy Conservation Program Rider D


Equitable maintains a substantial Universal Service and Energy Conservation Program (“USECR Program”) for the benefit of low-income customers.  USECR Program costs for Equitable’s Customer Assistance Program (“CAP) and Low Income Usage Reduction Program (“LIURP”), which are substantial, are recovered through Tariff Rider D.  Equitable proposed a redesign and re-determination of Rider D, which would enable the Rider to be adjusted quarterly for changes in universal service cost recoveries due to changes in tariff rates and customer participation.  Equitable also proposed that there be included within Rider D an annual reconciliation provision, whereby actual total universal service costs would be reconciled with actual total universal service recoveries (Equitable St. 1 at 30).


Equitable reports proposed Rider D was the subject of extensive discussion and negotiation among and between Equitable, OCA and OTS.  Other parties were not part of these discussions, because Rider D is applicable to non-CAP residential customers only.  Under the Settlement, Equitable will begin providing CAP credits to customers when a bill is issued, instead of when a customer pays the bill.  This change expands the occurrence of CAP credits (Equitable St. 1-R at 15-16).


The Settlement also establishes an initial Rider D rate of $1.30 per Mcf recognizing a cost recovery of $25,483,797.  Costs to be recovered through Rider D, viz., CAP credits, CAP arrearage forgiveness and LIURP, are also identified and restated in the proposed tariff language.  CAP administrative expenses, however, will be recovered through base rates.  In settlement, the Company accepted a Universal Service cost offset methodology that the OCA proposed (Equitable St. 1-R at 17).


The OTS expressed concern about excessive consumption by CAP customers.  Subsection 5 of Settlement Term C, presents control features that Equitable will implement to monitor CAP customer consumption.  The features are similar to those adopted by the Settling Parties and approved by the Commission in its Order entered September 27, 2007, in Equitable’s recently concluded Universal Service and Energy Conservation Plan proceeding at Docket Nos. P-00062240 and M-00061959.


6.
Rate AGS and IOGA Issues


After two years of litigation and vigorous negotiation, Equitable reports that it and IOGA propose a resolution of all IOGA issues raised in the general rate proceeding and the consolidated IOGA formal complaint proceeding, including IOGA’s request for refunds.  A list of Settlement Terms and Conditions resolving IOGA issues, including issues related to Equitable’s Rate AGS, are presented in Section D of the Settlement.


Equitable explains that Rate AGS rates for service, including retainage rates, will be determined by negotiation.  In this respect, Equitable submits the Rate AGS schedule is unchanged, allowing it to continue to negotiate rates and retainage for those entities receiving Rate AGS service.


Additional settlement terms provide for the creation of a Project Review Committee to address operational issues, as well as to explore expansion projects.  The Company and IOGA will also agree on a uniform meter tap and review procedure.  In addition, IOGA agrees to support a process designed to reduce LUF, including a process to discuss moving or replacing meters and producer acquisition of abandoned gathering lines and related equipment.  Of equal significance with respect to LUF mitigation, Equitable agrees to a minimum capital investment per year of $1.5MM in its gathering system improvements, as explained more fully in the Joint Petition.


As discussed above, a tremendous expansion of Pennsylvania local production has occurred over the last several years.  The issues that arose between Equitable and IOGA during and as a result of this expansion are resolved through this negotiated Settlement.  Equitable accepts the Settlement and asks that the Commission approve the resolution successfully achieved between the Company and IOGA.

7.
Agency Service


Equitable relates it has provided an agency service tariff program for almost twenty years.  It has not aggressively utilized the program for some time; it has added only one new agency account since November 2006 and that customer was only added to eliminate the risk of bypass to another NGDC.  The service is presently offered per Tariff Rule 11.7 – Company Agency.  IOGA and Hess proposed elimination of the Agency Service program (IOGA/Hess St. 1 at 40).  In rebuttal, Equitable explained that the Company desired to wind down the Agency Service program (Equitable St. 1-R at 48-55).



In Section F of the Settlement, Equitable and Hess agree to a list of settlement terms and conditions that provide for winding down the Agency Service program and transitioning existing Agency Service program customers to alternative service opportunities.  The Tariff Rule, however, will remain in the Tariff for application in the limited circumstance of a customer attempting to bypass or otherwise leave Equitable’s system.


Moreover, Equitable opines the Settlement also protects the interests of Agency Service customers, many of whom have been Agency Service customers for years.  The Settlement Terms and Conditions provide for all Agency customers to receive a program termination letter explaining the Service is being terminated and the service options available to the customer thereafter.  Equitable submits these further Settlement Terms and Conditions as a reasonable and appropriate way of advising and assisting customers in transitioning from Agency Service to other service alternatives.  In summary, Equitable desires to wind down the Agency Service option and it accepts these Settlement Terms and Conditions as a reasonable and appropriate way of doing so.

8.
Operational Issues


Hess proposed changes to Equitable’s operating rules and regulations for transportation service, which it claimed would benefit marketers and their customers (IOGA/Hess St. 1 at 33-40).  Equitable reviewed and discussed these recommendations in its rebuttal testimony.  In the Settlement, Equitable agrees to implement these changes to its transportation operating rules and regulations as identified in Subsection 4 of Section F of the Settlement Terms and Conditions.  Implementation is expected to occur within six months.  Equitable posits these changes, which are the product of discussion and compromise, will benefit marketers and their customers and the supply and transportation market.

B.
OTS’ Position


OTS concludes the Settlement is in the public interest and it represents a fair, just, reasonable and equitable balance of the interests of the Company and its customers.  OTS agrees that Equitable may place into effect the gas distribution rates proposed and identified in Appendix A to the Settlement.  The Settlement provides for an increase of $38,350,000 to the Company’s annual base rate revenue.  OTS calculates this allowance as an increase of 7.42% over existing annual base rate revenue.


OTS notes the Joint Petitioners agree to the additional base rate revenue in the context of a “black box” settlement.  A “black box” agreement does not specifically identify the resolution of any disputed issues.  Instead, the Joint Petitioners agree to an overall increase to base rates and the parties retain all rights to further challenge all issues in subsequent proceedings.  “Black box” settlements benefit ratepayers as it allows for the resolution of a proceeding in a timely manner.  OTS opines that an agreement resolving each and every disputed issue in this proceeding would not have been possible without judicial intervention.  The involvement of the ALJ would have added time and expense to an already cumbersome proceeding.  Avoiding this necessity will benefit ratepayers by keeping the expenses associated with this filing to a reasonable level.


Further, OTS submits this increased revenue level adequately balances the interests of ratepayers, shareholders and the Company.  The Company will receive sufficient operating funds in order to provide safe and adequate service, while earning an acceptable return on its investment for its shareholders.  Ratepayers are protected as the resulting increase minimizes the impact of the Company’s initial proposal.  The negotiated compromise represents less than 75% of the Company’s filed request.  Mitigation of the rate increase results in benefits to ratepayers and results in rates that are just and reasonable.  As such, this element supports the standard for approval of a settlement, as they are just and reasonable and in accordance with the Public Utility Code and all pertinent case law.



OTS notes that utility regulation in Pennsylvania allows for the recovery of prudently incurred expenses, as well as allowing the utility the opportunity to earn a reasonable return on the value of the assets used and useful in serving the public.  OTS asserts the increase agreed to by the parties in this proceeding respects this principle by providing adequate income to the Company to satisfy its operational and investment needs.  At the same time, the limitation on the increase protects ratepayers by ensuring that their rates are just and reasonable and that no excess revenue is included in the tariff rates being charged.



Further, OTS points out the signatories agree that, with extremely limited exceptions, Equitable will not request another base rate increase before April 1, 2010.  This “stay-out” provision provides a level of protection to customers by stabilizing their rates for approximately two years.  This provision is in the public interest, because it protects ratepayers from premature rate increases.  This rate stabilization provision assists in planning and budgeting purposes, allowing ratepayers a level of control over the gas distribution portion of their utility bill.


Next, OTS submits the agreement with respect to the allocation of the rate increase strikes a fair balance among all classifications of ratepayers.  Proper allocation benefits all ratepayers, as it fairly represents the proper movement of rates toward the actual cost of providing service.  OTS finds the allocation of the rate increase in this proceeding is based on sound regulatory principles and it should be approved without modification.  The allocation of rates in this proceeding allows for the continued advancement towards cost based rates.  Cost based rates protect all classes of ratepayers by assigning responsibility for charges in the proper manner.  With limited exceptions, OTS contends it is in the public interest to fully allocate costs in accordance with cost based principles.


The Settlement provides that the Customer Charge for residential ratepayers will be $13.25 per month.  OTS maintains that it is important to allow the utility to recover the fixed portion of providing service in this mechanism, while protecting ratepayers by ensuring that any improper costs have been eliminated.  Maintaining a lower Customer Charge benefits ratepayers by shifting the additional costs of delivering the product to the associated volumetric, or commodity charge.  The volumetric portion of a ratepayer’s bill is controllable and maintaining the proper balance with the fixed Customer Charge sends the proper price signals to customers assisting in conservation efforts.  Proper price signals are essential to allowing customers greater control over their usage.  Controlling usage enables ratepayers to control their monthly bills.



The parties agree that Equitable will assist in the request for an investigation into gas-on-gas competition in western Pennsylvania.  OTS has called for an investigation into the practices of competing NGDCs in prior proceedings and fully endorses this provision.  Gas-on-gas competition has the potential of penalizing ratepayers by the need for higher rates to offset the loss of an NGDC’s customers.  A generic investigation will insure that the practices of competing NGDCs are not harmful to ratepayers in this area.



OTS asserts the Settlement requirement for Equitable to maintain a Highly Confidential Log of negotiated delivery service agreements that the Public Advocates can review is in the public interest and benefits ratepayers.  The difference between the tariff rates and the discounted rates provided to certain customers is an expense that is often borne by other ratepayers.  The ability to review the agreements made with companies receiving discounted service will allow the advocates to ascertain whether the agreement provides a benefit to ratepayers.  For ratepayers to absorb the cost of a discount provided to another customer, the Company must demonstrate that a benefit is being provided.  The agreed upon level of transparency with respect to these records will allow the Public Advocates to protect the interests of their constituencies by ensuring that rates are not inflated because of imprudent discounts.


OTS suggests the Settlement provisions addressing the Company’s Universal Service and Energy Conservation Program generally adhere to the Commission’s Regulations and Policy Statements and are, therefore, in the public interest and it recommends approval.  OTS maintains the control features designed to monitor CAP customers’ consumption are adequate to protect the public interest, as they provide for remedial measures to help curtail excess usage.  OTS recognizes it is extremely important that control features be implemented and enforced in order to protect the remaining non-CAP ratepayers.  CAP provides for affordable gas to customers demonstrating the requisite need.  The cost of these programs is borne by the Company’s remaining ratepayers.  Proper control features help to ensure that needy customers receive the assistance they need, while non-CAP customers are not burdened with excessive costs.  Prudent management of the assistance provided to CAP customers is necessary and control features are one way to maintain proper responsibility.  These features protect the ratepayers responsible for funding the program by ensuring that proper efforts are being made to encourage responsible use of the resource provided.


The Company’s agreement to provide documentation as to the date and amount of its next pension obligation contribution is in the public interest and OTS urges approval of this provision without modification.  This provision protects the interests of all parties by allowing for the contribution of necessary funds to maintain proper pension balance.  An improperly funded pension plan presents serious risks that may require significantly higher expense recovery requests in future proceedings.  Ratepayers are protected by ensuring that current rates include funds that are being contributed to the Company’s pension obligation at the necessary amounts to avoid catastrophic liabilities in future years.


Finally, OTS believes the remaining issues it raised have been satisfactorily resolved through discovery and discussions with the Company and are incorporated into the various provisions of the Settlement.  OTS submits the very nature of a settlement incorporates compromise on the part of all parties.  It finds this particular Settlement exemplifies this principle.  The balance of the issues that OTS raised has been extensively and carefully discussed in the negotiations resulting in this Settlement.  Line by line identification of the ultimate resolution of disputed issues is not necessary as OTS represents that the Settlement maintains the proper balance of the interests of all interested parties.  In fact, the very nature of a “black box” settlement makes the specific identification of the resolution of disputed issues impossible.  Each party acknowledges the ultimate revenue allowance, but makes no representation as to how this addition to base rate revenue was achieved.  Because of the characteristics of “black box” settlements, no representation of any specific issue resolution is possible in future proceedings.  No party can identify, with any specificity, the resolution of the disputed issues that are not expressly discussed in this Settlement Agreement.


Based on its analysis of the base rate revenue increase requested by Equitable, OTS urges acceptance of the proposed Settlement as in the public interest.  Resolution of this case by settlement rather than litigation will avoid the additional time and expense involved in continuing to formally pursue all issues in this proceeding.  Pursuing litigation through to its conclusion would have driven expenses even higher.  As litigation of this rate case is a recoverable expense, OTS finds curtailment of these charges is in the public interest.

C.
OCA’s Position


OCA recommends approval of the Settlement, since it finds the terms and conditions of the Settlement to be in the public interest.  It specifically addresses the following topics, which represent the terms of the Settlement that directly address OCA’s concerns raised in this case.

1.
Distribution Revenue Requirement


Based upon its adjustments to the Company’s projected rate base and O&M expenses for the future test year ending December 31, 2008 and its recommended cost of equity and overall rate of return, the OCA recommended that Equitable receive $29.4 million in additional revenue (OCA St. 1 at 3).  After conducting additional discovery and reviewing Equitable’s rebuttal testimony, OCA made additional adjustments and in surrebuttal testimony, it recommended that the Company receive $31.4 million in additional distribution revenues (OCA St. 1S at 1).


The proposed Settlement provides for an overall distribution base rate increase of $38.35 million, approximately $13.55 million less than the rate increase amount of $51.9 million that Equitable originally requested.
  This rate increase reflects an increase in overall revenues of approximately 7.4% as compared to the Company’s original request of a 10% increase in overall revenues.  Equitable has agreed to refrain from filing for another base rate increase before April 1, 2010.  This proposed stay-out provision should prevent another rate increase before January 2011, assuming the Company files as soon as the stay-out provision expires and assuming the next case is fully litigated.  Thus, Equitable’s ratepayers will be assured some level of rate stability by the Settlement.


OCA submits the revenue requirement proposed in the Settlement is within the range of reasonable outcomes of this proceeding.  Equitable has not had a base rate increase since 1997, approximately 12 years.  The Settlement mitigates the impact of this request and provides for an extended period of rate stability.


2.
Negotiated Rate Discounts


In direct testimony, OCA asserted that Equitable’s claims for revenue shortfall of approximately $22.79 million based on negotiated rates had not been adequately justified.  The $22.79 million was associated with discounts provided to customers that have competitive alternatives.  OCA recommended that the Company’s claim be disallowed unless and until the Company provided justification that the discounts provided are just and reasonable (OCA St. 3 at 25-35).  OCA also recommended that the NRG discount for gas retainage not be recovered through a Rider C surcharge, but instead should be recovered through base rates.  Id. at 36.


As OCA points out, in western Pennsylvania, the use of negotiated rate discounts associated with gas-on-gas competition has evolved (OCA St. 3 at 26-27).  The benefits of this practice are available to only selected customers based purely on geographic location in a utility’s service area and the practice holds the utility’s remaining ratepayers captive.  Id.  Specifically, OCA witness Watkins states:
It is my understanding that the practice of negotiated rates has been prevalent in western Pennsylvania as a result of what is known as “gas on gas” competition.  This gas on gas competition exists primarily because of the way natural gas distribution systems evolved in the Pittsburgh area prior to regulation.  This gas on gas competition results from the geographic location of specific customers such that certain natural gas customers are located in close proximity to either interstate pipelines or other natural gas LDC’s.  It should be noted that customers who are not located in reasonably close proximity to alternative natural gas facilities, are not eligible for gas on gas negotiated rate discounts as a practical manner.  Furthermore, these geographic proximity reasons for discounted rates apply to all classes of customers in varying degrees throughout western Pennsylvania.

With regard to rate discounts associated with gas on gas competition among LDC’s, I do not think it in the public interest to continue such a practice.  This is true because the benefits that generally accrue due to competitive market forces are only available to selected customers purely based on geographic location within a utility’s service area.  Furthermore, gas on gas competition among natural gas LDC’s is a zero sum game with captive ratepayers being the losers.

While it is true that revenue generated from discounted rate customers contributes to the recovery of gas utilities fixed costs and thereby result in lower rates than if no revenue was achieved from discounted rate customers, the downward spiral in negotiated rates due to LDC versus LDC competition is a zero sum game as far as societal resources are concerned.  As an example, captive customer rates served by Utility A are higher than they otherwise would be due to Utility B attempting to gain business from certain Utility A customers.  Similarly, captive customers served by Utility B are higher than they otherwise would be due to Utility A attempting to gain the business of selected customers from Utility B.

Id.  Additionally, Mr. Watkins testified as to the importance of the need for rigorous analysis and review of negotiated rates when captive customers are asked to pay the cost of these discounts (OCA St. 3 at 29-30).



While acknowledging in surrebuttal testimony that it is likely that much, if not most, of Equitable’s negotiated rates could be justifiable given the current practice of allowing competition between intrastate LDCs, the cost to other ratepayers from this practice and the need to fully justify each and every discount raises serious concerns (OCA St. 3S at 4).  Among other things, OCA recommended that the Commission open a generic investigation into the costs and benefits of LDC gas-on-gas competition in western Pennsylvania to ratepayers, utility shareholders and the Commonwealth at large.  Id.


The Settlement provides that Equitable will join with OCA in petitioning the Commission to initiate an investigation into gas-on-gas competition in western Pennsylvania and that Equitable will maintain detailed logs regarding its negotiated delivery service agreements, including an analysis of each discount that will aid in determining whether the discount was cost justified.  These provisions specifically meet OCA’s recommendations.  Equitable’s ratepayers will benefit by having the Commission determine the extent, if any, negotiated delivery contracts aid ratepayers as a whole, and if there is no benefit found, having the Commission address this issue.  Additionally, the log agreed to be kept by Equitable will result in better record keeping and analysis.  This log and the detailed analysis will be available in all future cases in determining the reasonableness of negotiated rate discounts.  The NRG retainage discount will now be considered annually like Equitable’s other retainage discounts, which the OCA submits is reasonable.

3.
Rider D


In its filing, Equitable estimated the costs of its CAP for purposes of establishing the rate that will be charged to residential customers to recover those costs.  OCA, however, estimated that the Company may have overstated its universal service costs by about $5.9 million due to improper calculation of the number of monthly bills issued to its CAP customers, inclusion of administrative costs that should be in base rates and failure to account for cost offsets (OCA St. 4 at 6-20).  After conducting additional discovery and reviewing Equitable’s rebuttal testimony, which adopted some of OCA’s recommendations, including providing CAP credits upon rendering a customer’s bill, OCA updated its adjustments and recommended a downward adjustment to the Company’s universal service cost recovery of approximately $5.7 million for the first year.


In the Settlement, the Company agrees to adjust the estimate of projected CAP program costs that are used to calculate the surcharge to customers.  Although the surcharge will be reconciled annually, OCA posits using a refined estimate of costs should help to minimize over- or under-collections from residential customers.


Further, the Company agreed to reflect cost offsets in its universal service cost recovery mechanism associated with increased participation to avoid any double recovery of costs included in base rates.  Specifically, when the CAP program exceeds 20,335 participants and $24,616,864 in CAP credits and arrearages, the Company will apply a credit to the surcharge for each new customer.  The credit is based on a credit factor of 12% (Base Credit) of the average CAP credit and is initially estimated to be approximately $172 for each customer over 20,335.  See, Settlement at Appendix C.  OCA submits the 12% credit factor will more accurately account for the working capital offset and capture the fact that cost offsets and savings should be matched with cost recovery as the CAP program grows.  OCA suggests these provisions will provide benefits to CAP customers by allowing the program to grow and to residential non-CAP customers by recognizing the savings and offsets generated by the program.

4.
Rate Structure


a.
Rate Allocation


The Settlement provides that Equitable can increase base rates by amounts designed to produce a $38.35 million increase in annual operating revenues, in lieu of the increase of $51.9 million originally proposed by the Company.  This result represents an increase in total operating revenues of approximately 7.4% as opposed to the 10% increase that the Company originally requested.  Under the revenue allocation that the Joint Petitioners agree upon, Equitable’s residential class will experience an increase of $32.68 million, or 7.5%.  On a distribution-only basis, the Settlement provides a 30.2% increase for the residential class, compared to the Company’s original proposal of 37%.  Under the proposed Settlement, the average total monthly bill for an Equitable residential customer using 7.3 Mcf per month will rise from $138.33 to $149.26 per month or by 7.2%.  This increase is in lieu of the 10.0% increase, or $152.17 monthly bill, that was originally proposed in the filing.



Based on its analysis of the Company’s filing and discovery responses received, OCA finds the revenue allocation under the proposed Settlement represents a result that would be within the range of likely outcomes in the event of a fully litigated case.  In OCA’s view, the allocation is appropriate and when accompanied by other important conditions contained in the proposed Settlement, yields a result that is just and reasonable.


b.
Residential Rate Design


In its filing, the Company proposed increasing the residential customer charge from $11.65 to $20.00 (Equitable St. 1 at 20).  OCA recommended that the residential customer charge be increased only to $12.50 (OCA St. 3 at 25).



Under the Settlement, Equitable’s monthly residential customer charge will increase from $11.65 to $13.25, or 13.7%, rather than increase to $20.00 as originally proposed.  The commodity charges will be increased to recover the remaining revenue increase from the residential class.


OCA submits that eliminating most of the customer charge increase will significantly benefit residential customers.  By providing a customer charge $6.75 lower than the Company’s proposed charge and recovering the remaining revenue through the commodity charges, the commodity charges can provide necessary signals to customers regarding conservation.



OCA claims the residential rate design established through the Settlement is reasonable and consistent with sound ratemaking principles.  Combined with a $13.55 million lesser revenue increase, these rate design changes result in rates that are below the rates originally proposed by the Company and within the range of likely outcomes in the event of fully litigated case.  Accordingly, OCA recommends approval of the Settlement.
D.
OSBA’s Position


OSBA supports the Settlement.  The Joint Petition sets forth a comprehensive list of issues that the settling parties resolved through negotiation.  Joint Petitioners agree to additional base rate revenue of $38,350,000 in a “black box” agreement, which will allow an opportunity to collect 75% of the Company’s initial request.  The issue of revenue allocation was of particular significance to the OSBA when it concluded that the Joint Petition was in the best interests of Equitable’s small business customers.


The Settlement will allocate the overall revenue increase among the Company’s customer classes in the manner set forth in Appendix A of the Joint Petition.  OSBA submits the revenue allocation will be a just and reasonable result for the Company’s small business rate classes.
  Specifically, using either of Equitable’s two cost allocation methodologies submitted in this proceeding or the methodologies proposed by other intervenors, all of the business customers taking service under Rate GS over pay their distribution cost of service at present and proposed rates.  Relative to business customers taking service under Rate GSL, both of the Company’s cost allocation methods show they are overpaying at present rates, but only one of the studies shows an overpayment for Rate GSL at proposed rates.


While Equitable’s proposed revenue allocation resulted in modest progress toward cost-based rates, OSBA proposed to reduce the cross-subsidies even further through first-dollar relief.  The terms of the Settlement result in smaller distribution rate subsidies for the small business classes than under Equitable’s filed proposal.  Consistent with OSBA’s proposal for first-dollar relief, Rate GS receives no increase.
  As a result of the negotiated rates set forth in the Joint Petition, Rate GSL will receive a 9.6% increase, which is lower than the Company’s original proposal and lower than the system average increase of 24.8%.


OSBA notes the Company’s cost of service studies include both the volumes and revenues associated with negotiated delivery rates in the respective classes in which competitive customers take service.  This result primarily impacts Rate GSL customers.  As such, these customers receive a pro-rata portion of the total system costs, although many GSL customers receive negotiated delivery rates which are not subject to increase in this proceeding (OSBA St. 1 at 8).  OSBA suggests this approach results in non-competitive service customers in the GSL class paying the cost of the discounts necessary to retain the competitive customers in the GSL class.  Even with the added burden, however, OSBA submits the resulting increase to the non-competitive GSL customers is slightly less than two times the class average (about 18.3%), but still below the system average increase of 24.8%.



OSBA posits redistribution of the rate increase results in moving small business customer class rates closer to their cost of service, thereby reducing the amount by which the Company’s small-business customers are overpaying.  OSBA supports the proposed Settlement and urges the Commission to approve the Joint Petition in its entirety.
E.
IOGA’s Position


IOGA is a non-profit trade association representing Pennsylvania independent oil and natural gas producers and marketers and related businesses.  IOGA’s members include Pennsylvania natural gas producers, suppliers and marketers that produce, market and transport Pennsylvania natural gas for sale to Equitable or to end use customers on Equitable’s pipeline system.  IOGA submits the proposed Settlement adequately resolves IOGA’s concerns and is in the public interest because it provides for an increased development and use of Pennsylvania produced natural gas, which is consistent with the Commission’s regulations
 and sound regulatory policy and provides benefits to customers as well as to Equitable.

1.
Background


Beginning in 1999, IOGA notes Equitable began reacquiring gathering facilities to serve end-use customers located on those facilities.  As a result of its June 2003 acquisition of gathering facilities to continue to serve approximately 520 essential human needs residential customers on those facilities, Equitable also initiated additional tariff based charges (Rate AGS) for transportation of Pennsylvania natural gas production over these facilities.  Equitable also made additional investments in these gathering and related facilities, which Equitable expected to provide cost and reliability benefits to purchased gas cost (“PGC”) customers through, among other measures, displacement of higher cost Southwest interstate gas by increased Pennsylvania production.


Since then, IOGA and Equitable have been involved in discussions and litigation concerning reasonable access to Equitable’s facilities, as well as reasonable and appropriate charges for the use of Equitable’s facilities to enable IOGA member producers and marketers to continue to provide low cost reliable Pennsylvania production to Equitable’s customers.  In each of its annual PGC proceedings since 2004, Equitable has touted the benefits of Pennsylvania production for its end-use customers and the reliability of its pipeline system.


In this proceeding, however, Equitable contended that Pennsylvania natural gas production was no longer its least cost supply alternative when sunk gathering and related facility investment and high claimed levels of lost and unaccounted for gas (“LUF”) were included as gas costs.  IOGA asserted that Equitable’s new position was flawed.  IOGA claimed that, even on an “apples to apples” basis, Pennsylvania production was the lower cost supply alternative on Equitable’s system.  Moreover, Equitable’s inclusion of gathering system investment and expenses in the “cost” of Pennsylvania production artificially inflated the “cost” of Pennsylvania production and thus resulted in an inappropriate comparison to the costs of Equitable’s other sources of gas supply.  IOGA also argued that producers and marketers of Pennsylvania production should not bear all of Equitable’s claimed costs associated with its gathering facilities, including Equitable’s high claimed levels of LUF.


The proposed settlement resolves IOGA’s concerns on these issues in a manner that enables more reasonable and timely producer access to Equitable’s pipeline facilities and increased development and use of low cost Pennsylvania natural gas production.  While the level of LUF on Equitable’s gathering facilities has necessarily increased as the volumes of Pennsylvania production transported through these facilities have also increased, IOGA claims this LUF increase is directly related to leaks in the acquired facilities that have worsened and become more apparent as operating pressures and throughput have increased.  The proposed Settlement continues the process of addressing the appropriate level of LUF in Equitable’s PGC proceedings and provides additional measures for reducing LUF levels, which provides benefits to Equitable, its customers and producers and marketers.

2.
Rate AGS


The proposed Settlement provides for an overall distribution revenue requirement increase of $38.35 million, instead of the $52 million requested.  The Settlement revenue requirement reduces the increase sought from Rate AGS (“Appalachian Gathering Service”) by $4.3 million.  The proposed Settlement addresses IOGA’s concern that producers and marketers should not bear all of Equitable’s claimed costs associated with its gathering facilities, which also serve end-use customers.



In this proceeding, Equitable also asserted its high claimed levels of LUF on its gathering facilities was an impediment to producer access to its facilities.  In IOGA’s view, unreasonable restrictions on producer access to Equitable’s facilities are not only contrary to the Commission’s regulations,
 but also prevent the continued development and use of Pennsylvania production on its system.
  According to Equitable, LUF is attributed to third party damage, theft and measurement error – but primarily to leakage.  Leakage is the largest item that determines Equitable’s retention allowance (or retainage).
  IOGA posits it is the NGDC’s responsibility to manage and reduce LUF to reasonable levels.



The proposed settlement commits Equitable to take steps designed to reduce LUF levels on its gathering system, consistent with the Commission’s admonition to all gas utilities to reduce their LUF levels.
  Equitable will collaborate with IOGA to identify and implement construction and maintenance projects or other steps to reduce LUF, which could include moving or replacing meters and producer acquisition of abandoned gathering lines and related equipment.  IOGA and Equitable will also collaborate, through a newly established Project Review Committee (PRC), to address operational issues which are expected to include measures to reduce Equitable’s gathering system LUF.


The proposed Settlement also addresses IOGA’s concerns with removing unreasonable impediments to producer access to its system and to the increased development and use of Pennsylvania produced natural gas on its system.  The newly established PRC will address operational issues of significance to IOGA producers, including reasonable and timely access to Equitable’s facilities
 and expansion projects to increase the transportation of Pennsylvania produced gas on and through Equitable’s system.  The Settlement commits Equitable to a minimum annual capital investment of $1.5 million in gathering system improvements.


The proposed Settlement, which is without prejudice to any positions the parties have advanced or may advance in this or any other proceeding, resolves at this time the issues of significance to IOGA in a manner acceptable to it.  As with all settlements, the proposed Settlement represents compromises by all Joint Petitioners on various issues to arrive at an agreement that, on the whole, resolves the issues in a manner acceptable to the Joint Petitioners and which the Joint Petitioners believe is in the public interest.  Accordingly, IOGA urges the Commission to approve the proposed Settlement as just, reasonable and in the public interest.
F.
Hess’ Position


Hess also urges approval of the Settlement as in the public interest.  Regarding Hess’ specific competitive marketer issues, it finds the Settlement is in the public interest because it provides for the termination of Equitable’s Agency Program, which Hess believes provides a competitive advantage to Equitable’s marketing affiliate and was being implemented in a manner inconsistent with the tariff language governing the service.  In addition, the Settlement provides for a much-needed clarification of Equitable’s tariff rule regarding Agency service and requires modification of certain of Equitable’s operational rules, which should result in the removal, in Hess’ view, of serious competitive barriers to entry for Hess and other marketers.

1.
The Agency Program


Hess asserts the Settlement is in the public interest, because it provides for termination of Equitable’s Agency Program and for an orderly, reasonable and competitively-neutral winding down of the Program.  The Settlement provides that Equitable will terminate its Agency Program, except in the limited circumstance of a customer attempting to bypass or otherwise leave Equitable’s system via “gas-on-gas” competition.
  Specifically under the Settlement terms, Equitable will not execute any new Agency contracts after the date of the final Commission Order approving the Settlement and will cease renewing existing Agency contracts within 60 days of the final Commission Order approving the Settlement.  Throughout this proceeding, Hess consistently claimed Equitable’s Agency Program is anticompetitive and unnecessary (IOGA/Hess St. 1 at 25, 27; Hess St. 1-SR at 5, 7).  By eliminating the program in the manner proposed in the Settlement, Hess suggests the Commission will be removing a significant barrier to competitive entry, thereby facilitating natural gas supply competition to the benefit of marketers and ultimately, to Pennsylvania consumers.  Thus, the proposed elimination of the Agency Program is in the public interest, because it will help promote competition with respect to natural gas supply products and pricing options for retail customers via Equitable’s facilities in furtherance of the Gas Competition Act, 66 Pa. C.S. §§2201, et seq.


The Settlement also contains terms governing how the Agency Program is to wind down.  The specific terms governing the transition away from the program include: (1) sending written notice in the form of a program termination letter to current Agency customers explaining the termination within three days of approval of such a letter by the Commission’s FUS and (2) for renewed contracts (those contracts permitted to be renewed in the 60-day window discussed above), re-sending written notice of the termination at least 60 days but not more than 90 days prior to the end of the contract.  The program termination letter will explain the customer’s options for obtaining gas supply and that purchasing gas from Equitable’s affiliated marketer, Equitable Energy, will not result in any benefit to the customer with respect to distribution.  As part of the transition, Equitable will not direct customers leaving the Agency Program to its marketing affiliate, will not share customer information with its marketing affiliate, and will comply with the Commission’s Standards of Conduct.


Hess suggests these terms governing winding-down the Agency Program are necessary and appropriate to ensure that Equitable does not provide any preference to its marketing affiliate as Equitable winds down the Agency Program and to ensure that it does not provide any unlawful or unreasonable benefit to its marketing affiliate (IOGA/Hess Joint St. 1 at 30-31; N.T. 123).  In short, these terms will insure the transition of Agency customers occurs in a fair, open and competitive manner and thus, are in the public interest.


The Settlement also requires modification of Equitable’s Agency Program tariff provision (Rule 11.7) to conform to the Settlement.  Hess submits this tariff modification is in the public interest, because it is necessary to ensure that customers and all parties involved have a clear understanding of what constitutes Agency service and under what circumstances it may be provided.  Hess suggests no clear understanding currently exists.  It believes Equitable currently uses the program to procure gas supply from its affiliate, Equitable Energy, for Agency customers.  The plain language of Rule 11.7, however, does not authorize Equitable to offer a packaged delivery service, which may or may not be discounted from tariffed General Delivery Service rates, with a price for gas supply provided (unbeknownst to the customer) by its silent, affiliated marketer, Equitable Energy (Hess St. 1-R at 8).  For clarity purposes and to ensure that Equitable’s Agency Program is not anticompetitive, the Settlement amends Tariff Rule 11.7 to clarify precisely what services are provided and to establish that Equitable will procure the gas supply on behalf of Agency customers via a competitive process.

2.
Operational Rules


Further, Hess asserts the Settlement is in the public interest, because it revises certain Equitable operational rules so they no longer serve as competitive barriers to entry.  The Settlement proposes to make several pro-competitive changes to Equitable’s operational rules to be implemented within six months after entry of the Commission’s final Order.  Under the Settlement, Equitable will post customer consumption data as meters are read throughout the month.  This practice, which is already in use on other Pennsylvania utility systems, e.g., Dominion Peoples, will provide marketers with timely usage information throughout the month and allow them to better manage pool imbalances.  Hess submits posting of consumption data is not burdensome to Equitable; it simply requires the Company to make information available to marketers that Equitable already has in its possession, and access to this information will not result in any additional cost to Equitable.  At the same time, Hess suggests access to this information will have a dramatic impact on marketers’ ability to manage and balance their deliveries and thus, should reduce the ultimate cost marketers incur and pass on to their customers (IOGA/Hess Joint St. 1 at 36).


Under the Settlement, the imbalance trading period for marketers operating on Equitable’s system will increase to three days.  Imbalance trading is important for Hess and other marketers because it enables them to offset delivery imbalances at the end of a month, which can serve to eliminate or minimize their cash out and penalty exposure for such imbalances.  Currently, Equitable permits imbalance trading for only one day.  In comparison, Dominion Peoples has a three-day imbalance trading period.  A three-day trading period is necessary and appropriate, because it gives Hess and other marketers more time to find a counterparty with whom to trade and if necessary, allows more time to correct any erroneous usage information that can lead to unnecessary trading (IOGA/Hess Joint St. 1 at 39).  In short, a three-day trading period will provide Hess and other marketers with a meaningful opportunity to trade any imbalances, thereby reducing their financial exposure.  At the same time, an increase in the three-day trading window will have no adverse effect on the utility as there is no physical transfer of gas — it is simply a paper transaction involving the redistribution of excess gas supply from one natural gas supplier’s (“NGS’”) “account” to another NGS whose “account” is short (or vice versa) (IOGA/Hess Joint St. 1 at 38).


The Settlement also provides for Equitable to automate its enrollment and drop processes and to consider automating the reporting function of its NOMS system.  Although automating the reporting function of its NOMS system may result in some costs to Equitable, Hess suggests those costs could be offset by the efficiencies created by avoiding the need for employees to create, populate and transmit the spreadsheets currently utilized (IOGA/Hess Joint St. 1 at 40).  Thus, Hess submits it is entirely reasonable and appropriate to consider automation.  In addition, the automation of reporting enrollments and drops will remove the lag between an enrollment or drop and Hess’ receipt of notification of the activity, so Hess will have accurate and timely information about its customers (IOGA/Hess Joint St. 1 at 41).  Accordingly, Hess believes the proposed automation is reasonable and appropriate.


In short, Hess contends the proposed Settlement terms under which Equitable will terminate its Agency Program and modify its operational rules are in the public interest.  Under the Settlement, Equitable will wind down its Agency Program in a competitively neutral manner and Equitable will modify its tariff to clarify that any Agency service it provides within the context of gas-on-gas competition will include a competitive process to procure gas supply on behalf of Agency customers.  Moreover, through the Settlement, two of Equitable’s most unreasonable, in Hess’ view, operational rules (the lack of access to usage information and the one-day imbalance trading window) will be changed to allow Hess and other marketers a meaningful opportunity to manage imbalances and to trade any imbalances that occur, thereby reducing operational costs to marketers and thus the costs that customers pay for competitive supply.  At the same time, Hess suggests these two rule changes will have little or no adverse impact (financial or otherwise) on Equitable.  Accordingly, Hess recommends adoption of the Settlement.
G.
Positions of Inactive Parties


Complainants Theodore Block, at Docket No. C‑2008-2053054,
 Louis Raggiunti, at Docket No. C‑2008-2055860, John D. Kenst, at Docket No. C‑2008-2056350, David E. and Diana M. Swank at Docket No. C-2008-2059388, Anna Mae Milovats at Docket No. C-2008-2059835,
 Stephen L. Lippello at Docket No. 2008-2061316, Jesse Snak at Docket No. C-2008-2063460, and Pamela Pamplin at Docket No. C‑2008-2066354, did not actively participate in this proceeding.  Nevertheless, these Inactive Parties received a copy of the Settlement when Equitable filed the Joint Petition for Settlement with the Commission and served a copy upon them on December 19, 2008.  On that same date, I issued a Nineteenth Interim Order and served it upon all parties, including the Inactive Parties.  That Nineteenth Interim Order directed any party, who wished to do so, to file and serve comments or objections to the Settlement on or before January 2, 2009.  None chose to do so.


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.  As the foregoing discussion recites, the Inactive Parties received the Settlement and were accorded an opportunity to be heard thereon.  Therefore, their due process rights have been protected.
H.
Recommendation


Upon due consideration of the terms and conditions of the Joint Petition for Settlement, including the supporting statements of the parties, this Settlement constitutes a fair, just and reasonable resolution of the Commission’s investigation.  The settlement of issues is to be encouraged and the resultant rates are often preferable to those achieved upon conclusion of a fully litigated proceeding.  In addition, settlement usually provides a measure of rate stability, which cannot be achieved through full litigation.  Further, the terms that the parties agree upon in settlement of IOGA’s complaint appear to be fair, just and reasonable.  Therefore, the Joint Petition for Settlement is in the public interest and should be approved.  For the same reasons, the complaints of the Inactive Parties should be dismissed.
V.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, 1301 and 1308(d).
2. The Joint Petition for Settlement of a Consolidated Proceeding submitted by Equitable Gas Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Independent Oil and Gas Association of Pennsylvania, and Hess Corporation is fair, just and reasonable and in the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767 (1991).
3. The proposed base rate revenue increase of $38.35 million, as shown in the Proof of Revenue at Appendix A to the Joint Petition for Settlement of Consolidated Proceeding, is fair, just and reasonable, as required by 66 Pa. C.S. §1301, and has been fully supported by the parties to the Joint Petition for Settlement of Consolidated Proceeding.
4. The revenue allocations to the various customer classes, provided in the Joint Petition for Settlement of Consolidated Proceeding, produce fair, just and reasonable rates, as required by 66 Pa. C.S. §1301.
5. The tariff changes proposed in the Joint Petition for Settlement of Consolidated Proceeding are fair, just and reasonable, as required by 66 Pa. C.S. §1301.
6. The Inactive Parties, as designated herein, have received due process of law in this proceeding.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).
VI.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:

1. That Equitable Gas Company shall not place into effect the rates, rules, and regulations contained in Supplement No. 60 to Tariff Gas – Pa. P.U.C. No. 22, the same having been found to be unjust, unreasonable, and therefore unlawful.
2. That the Joint Petition for Settlement of a Consolidated Proceeding submitted by Equitable Gas Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, the Independent Oil and Gas Association of Pennsylvania, and Hess Corporation at Docket Nos. R-2008-2029325, et al., including all terms and conditions contained therein, is hereby approved.
3. That Equitable Gas Company is hereby authorized to file the tariff supplement contained in Appendix “B” to the Joint Petition for Settlement of a Consolidated Proceeding on one day’s notice, designed to produce $38.35 million in additional annual base rate operating revenue based upon the pro forma level of operations at December 31, 2008, consistent with the Commission’s final Order entered in this proceeding.
4. That Equitable Gas Company shall allocate the authorized increase in operating revenues to each customer class and shall implement the rate design as set forth in Appendix “A” to the Joint Petition for Settlement of a Consolidated Proceeding.

5. That Equitable Gas Company shall not file with the Commission a tariff or tariff supplement proposing a general increase in base rates prior to April 1, 2010; provided, however, that Equitable Gas Company shall not be precluded from filing a tariff or tariff supplement proposing a general increase in base rates in compliance with Commission Orders or in response to fundamental changes in regulatory policies or federal or state tax policies affecting the rates of Equitable Gas Company.
6. That the formal complaints of the Office of Consumer Advocate, Office of Small Business Advocate and Equitable Industrial Intervenors at Docket Nos. C-2008-2058992, C-2008-2059011, C-2008-2059017 and C-2008-2063515, respectively, are hereby dismissed consistent with the Joint Petition for Settlement of a Consolidated Proceeding.
7. That the formal complaint of the Independent Oil and Gas Association of Pennsylvania at Docket No. C-20066800 is hereby dismissed consistent with the Joint Petition for Settlement of a Consolidated Proceeding.
8. That the formal complaints of Theodore Block at Docket No. C-2008-2053054, Louis Raggiunti at Docket No. C-2008-2055860, John D. Kenst at Docket No. C-2008-2056350, David E. and Diana M. Swank at Docket No. C-2008-2059388, Anna Mae Milovats at Docket No. C-2008-2059835, Stephen L. Lippello at Docket No. C-2008-2061316, Jesse A. Snak at Docket No. C-2008-2063460, and Pamela Pamplin at Docket No. C-2008-2066354 are hereby dismissed.
9. That after acceptance and approval by the Commission of the tariff revisions filed by Equitable Gas Company, the investigation at Docket No. R-2008-2029325 shall be terminated and the record shall be marked closed.
Date: January 13, 2009

















John H. Corbett, Jr.








Administrative Law Judge

� 	By Order entered on July 18, 2008, the complaint of the Independent Oil and Gas Association of Pennsylvania at Docket No. C�20066800 was consolidated with this filing as explained infra.





� 	EII was an ad hoc group of energy-intensive customers receiving service from Equitable under Rate GSL (General Service Large).  When the group filed its complaint on September 8, 2008 at Docket No. C�2008-2063515, EII consisted of two members, United States Steel Corporation (“U.S. Steel”) and the University of Pittsburgh Medical Center (“UPMC”).  When UPMC withdrew from this action on October 23, 2008, U.S. Steel became the sole remaining member of EII.





� 	Hess Corporation’s later request on June 30, 2008 to withdraw its petition to intervene was granted by ALJ Cocheres’ Third Interim Order issued on July 18, 2008.





� 	Joint application of Equitable Resources, Inc. and The Peoples Natural Gas Company, d/b/a Dominion Peoples, for approval of the transfer of all stock and rights of The Peoples Natural Gas Company to Equitable Resources, Inc., and for the approval of all stock of Hope Gas, Inc., d/b/a Dominion Hope, to Equitable Resources, Inc., Docket No. A�122250F5000 (Order entered April 13, 2007).





� 	The Commission approved this action by Order entered on October 22, 2008.





� 	Based upon the clarification in the Fourteenth Interim Order, Equitable and Hess entered upon a settlement of this issue, which obviated the need for the Commission to consider this question.





� 	A hearing scheduled for November 18, 2008 was cancelled to allow the parties an opportunity to conduct further settlement negotiations.


� 	Pension contributions are specifically addressed in Settlement Term E where Equitable agrees to submit a letter to the statutory parties, which details the date and amount of Equitable’s next pension contribution scheduled to be made in the first quarter of 2009.  Equitable’s pension expense claim, as revised in rebuttal testimony, is $2,484,447 (Equitable St. 2-R, Schedule JCM-9).


� 	The Settlement also recognizes a flow-back of approximately $360,000 of pooling fees.  See, Appendix A attached to the Joint Petition.


� 	For the purpose of this proceeding, the OSBA deems that small businesses take service under two of Equitable’s rate class groups: General Service Small (“GS”) and General Service Large (“GSL”).


� 	Due to rounding, Rate GS actually receives a decrease of .02%.





� 	See, Response to OSBA II-3 and Schedule BK-4, attached to OSBA St. 1.


� 	“The development of Pennsylvania natural gas should be promoted, because it will achieve benefits that accrue to gas utilities and their customers.”  52 Pa. Code §60.1.


� 	52 Pa. Code § 60.2(8).





� 	One IOGA producer completed five (5) new wells in November/December 2007 for connection to Equitable’s system, but these wells were not connected to Equitable’s system as of December 19, 2008 (IOGA St. 2 at 7-9).


� 	Retainage also includes company use gas.





� 	Pa. P.U.C. v. PPL Gas Utilities Corporation, Docket Nos. R-2008-2039634, et al. (Order entered November 14, 2008, at 10-11); Statement of Vice Chairman Cawley, Re: Pa. P.U.C. et al. v. Equitable Gas Company, Docket Nos. R-00072111, R-00072111C0001-C0002 (Public Meeting August 30, 2007); Statement of Chairman Cawley, Re: Pa. P.U.C., et al. v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket Nos. R-2008-2022206, et al. (Public Meeting August 21, 2008); and Pa. P.U.C., et al. v. Equitable Gas Company, Docket Nos. R-2008-2021160, et al. (Public Meeting August 21, 2008).





� 	Equitable and IOGA will agree on a uniform meter tap request and review procedure with specific timelines and deadlines within 90 days of entry of the Commission’s Order approving the Settlement, for PRC review and approval.


� 	Equitable wants to retain the ability to offer Agency service, including supply procurement, to customers but only within the limited context of gas-on-gas competition, i.e., for customers attempting to leave or bypass Equitable’s system (Equitable St. 1-R at 50-51, 54).  Hess accepts this limited exception in light of Equitable budget as agreement to modify its terra provision on Agency service (Rule 11.7) to clarify the scope of its Agency service and to establish that Equitable will procure the supply via a competitive process.


� 	On October 29, 2008, Theodore Block filed a letter/petition to withdraw his complaint at this docket number.  Before any action could be taken on the petition, the Commission’s Secretary issued a letter on November 3, 2008 closing the docket on this complaint.





� 	Anna Mae Milovats filed a similar letter/petition to withdraw her complaint at this docket number on October 31, 2008, but it was never served on me and I did not become aware of the request until alerted to it in the documents that Equitable submitted in support of the Settlement and I began drafting this decision.
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