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:
INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On December 10, 2007, Scott T. Holmes (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint (complaint) against RCN Telecom Services, Inc. (Respondent or Company) alleging that the monthly charge for an unlisted telephone number should be waived for law enforcement officers.  On March 13, 2008, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated June 25, 2008, the parties were informed that an initial in-person hearing was scheduled for July 28, 2008.  On July 8, 2008, I issued a Prehearing Order setting forth procedural rules that would be followed in this case.  By letter dated July 8, 2008, Complainant requested that the in-person hearing be converted to a telephonic hearing due to the expense and inconvenience of his traveling to Philadelphia.  In a letter dated July 15, 2008, Respondent stated that it did not oppose Complainant’s request.  I granted Complainant’s request and by “Change to Telephone Hearing Notice” dated July 17, 2008, the parties were informed that the hearing scheduled for July 28, 2008, had been converted from in-person to telephonic.  On July 22, 2008, I issued a second Prehearing Order, this one setting forth procedural rules for a telephonic hearing.

Pursuant to the second Prehearing Order, both parties submitted exhibits in advance of the hearing.  However, on July 25, 2008, I received a letter from Complainant objecting to Respondent’s exhibit.  Complainant asserted that he had only received Respondent’s exhibit on July 24, 2008, and that my second Prehearing Order required that any exhibits be submitted at least five (5) days prior to the hearing.  At the hearing held on July 28, 2008, I allowed both parties to make argument in regard to Complainant’s objection.  After hearing argument, I denied the objection.  I ruled that my second Prehearing Order required the parties to submit any exhibits at least three (3) days prior to the hearing, not five (5), and that under the Commission’s regulations governing the computation of time,
 Respondent’s exhibit was timely submitted.  Tr. 5-8.

At the telephonic hearing held on July 28, 2008, Complainant appeared pro se and testified.  He introduced two exhibits, both of which were admitted into evidence.  Respondent was represented by Matthew Totino, Esquire.  Respondent presented the testimony of Trudy Longnecker.  Ms. Longnecker is employed by Respondent as a senior manager of tariffs and compliance.  Tr. 15.  Respondent introduced one exhibit, which was admitted into evidence.   
The transcribed hearing record consists of 26 pages.  The record closed on August 28, 2008.
FINDINGS OF FACT


1.
Complainant, Scott T. Holmes, resides at 1024 Third Street, North Catasauqua, PA 18032.  Tr. 9.


2.
Complainant is employed by the Lehigh County Department of Corrections as a corrections officer.  Complainant has been a corrections officer for nineteen years.  Tr. 10; Complainant Ex. 2.


3.
Complainant has been a residential customer of Respondent, RCN Telecom Services, Inc., since December 5, 2001.  Tr. 17.


4.
Complainant pays $2.25 monthly for residential non-listed telephone number service.  Tr. 9-10.


5.
A non-listed telephone number does not appear in the printed telephone directory (telephone book) but it is made available to persons who call for directory assistance.  Tr. 19.


6.
Respondent’s rate for residential non-listed telephone number service is contained in its Commission approved tariff (Telephone PA. P.U.C. Tariff No. 2, Section 20).  Respondent’s tariff was issued on June 9, 2007 and became effective on June 10, 2007.  Tr. 17-20; RCN Ex. 1.
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Mr. Holmes has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Commw. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marguiles, 70 A.2d 854 (Pa. 1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (Pa. Commw. 1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (Pa. Commw. 1993); 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant alleges that Respondent should not charge him for residential non-listed telephone number service because he is a corrections officer.  Complainant indicated that because he is a corrections officer, it is necessary that his residential telephone number not appear in the telephone book for his safety and the safety of his family.  Complainant presently pays $2.25 monthly for non-listed telephone number service.  Tr. 10.


Respondent’s witness, Trudy Longnecker, testified that Respondent’s rate for residential non-listed telephone number service is contained in its Commission approved tariff (Telephone PA. P.U.C. Tariff No. 2, Section 20).  The current rate of $2.25 became effective on June 10, 2007, according to Ms. Longnecker.  Tr. 17-20.  Ms. Longnecker’s testimony was supported by Respondent’s tariff.  See, RCN Ex. 1. 


The Public Utility Code requires every public utility to file with the Commission tariffs showing all schedules of rates within the jurisdiction of the Commission.  66 Pa.C.S. § 1302.  A tariff can include all schedules of rates and all rules, regulations, practices, or contracts involving any rate or rates.  66 Pa.C.S. § 102.  Tariffs have the force of law and are binding on both the utility and the customer.  Brockway Glass Co. v. Pa. Public Utility Commission, 63 Pa. Commw. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. Pa. Public Utility Commission, 663 A.2d 281, 284 (Pa. Commw. 1995).  Therefore, Respondent and Complainant are bound by the provisions in Respondent’s tariff.  Respondent’s tariff does not waive payment for residential non-listed telephone number service by corrections officers.


Public utility rates are required to be just and reasonable.  66 Pa.C.S. § 1301.  Where a customer is heard to complain concerning a proposed change in rate, the burden of proof is upon the public utility to show the proposed rate is just and reasonable.  However, where a customer is heard to complain concerning an existing rate, there is a strong presumption that the preexisting Commission approved rates are just and reasonable.  The burden falls upon the customer to prove that the charge is no longer reasonable, by demonstrating “recent significant changes in circumstances in the interim.”  The absence of such a showing establishes prima facie evidence of the facts found in the prior order.  Schellhammer v. Pa. Public Utility Commission, 629 A.2d 189, 193, 157 Pa. Commw. 86 (1993); Duquesne Light Co. v. Pa. Public Utility Commission, 715 A.2d 540, 544-545 (Pa. Commw. 1998). 


Respondent’s Commission approved tariff, which became effective on June 10, 2007, required all residential customers receiving non-listed telephone number service to pay $2.25 monthly.  Respondent’s tariff did not make any exceptions for corrections officers. Because Complainant is challenging the application of existing tariff rates, he had the burden of proving that it is no longer reasonable for corrections officers to pay for residential non-listed telephone number service, by demonstrating significant changes in circumstances since the Commission’s approval of those rates in June 2007.  While I am sympathetic to Complainant’s concern for his own safety and the safety of his family because of the nature of his employment, Complainant has not demonstrated any changes in circumstances since the Commission’s approval of the tariff rates, which would support a finding that the monthly charge for residential non-listed telephone service is no longer reasonable when applied to corrections officers.  For all of the foregoing reasons, I find that Complainant has not met his burden of proof, and I must therefore dismiss the complaint.

 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §701.



2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).



3.
Complainant failed to meet his burden of proof.


4.
 Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Scott T. Holmes against RCN Telecom Services, Inc. at Docket No. C-2008-2021128 is dismissed.

2.
That this case be marked closed.
Date:
January 9, 2009



_______________________________







Charles E. Rainey, Jr.








Administrative Law Judge

	� 	By letter dated March 4, 2008, filed with the Commission, Respondent requested an extension of time to file an answer to the complaint, stating that the complaint was initially misdirected within the Company.  It is not clear from the record, however, whether Respondent’s request was ever addressed.


	� 	See, 52 Pa. Code § 1.11(b).
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