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HISTORY OF THE PROCEEDINGS


On February 27, 2008, Frank Adamwaite, III (Mr. Adamthwaite or Complainant) filed a formal Complaint against PECO Energy Company (PECO Energy or Respondent), with the Pennsylvania Public Utility Commission (Commission), regarding a high billing dispute, “they are ripping me off.”  

On April 17, 2008, the Respondent filed with the Commission, an Answer which included New Matter.  Also filed on the same date was Respondent’s Notice to Plead and a Preliminary Objection which asserted that the Commission lacked subject matter jurisdiction to hear the Complaint. 52 Pa. Code § 5.101 (a)(1).  According to Commission Rules of Administrative Practice and Procedure, Respondent’s Answer and New Matter were due no later than April 7, 2008.
  However, due to a medical emergency by Respondent’s attorney the Answer and New Matter along with the Preliminary Objection were not filed with the Commission until April 17, 2008.  I will treat Respondent’s attorney statement of a medical illness as a Motion of nunc pro tunc and grant the late filing of Answer and New Matter and Preliminary Objection.  According to Commission records, Complainant did not file a response to the New Matter of Respondent’s Answer or its Preliminary Objection.  Therefore the factual allegations raised as New Matter may be deemed admitted.   
The matter was assigned to me by Motion Judge Assignment Notice dated August 26, 2008. The Respondent’s Preliminary Objection is ready for ruling.

FINDINGS OF FACT
1. Complainant is Frank V. Adamthwaite, III, whose mailing address is 101 N. Five Points Road, Apartment B-10, West Chester, PA 19380. 
2. Respondent PECO Energy Company, a public utility providing utility service to customers in the Commonwealth of Pennsylvania. 

3. The Complainant avers that the Respondent is “ripping me off” on his electric bill.

4. Complainant names Conserve on his Complaint as the public utility company. 

5. Respondent in its Answer and New Matter denies it is the public utility company Conserve and Mr. Adamthwaite is not a customer of Respondent
6. Respondent avers in its Answer and New Matter, Complainant has no account with PECO Energy.  As a result, PECO Energy does not have any records which can attest to Mr. Adamthwaite’s electric usage or billing.
7. Respondent sells power to the management company that provides utility to the Complainant in his apartment building.

8. Respondent filed a Preliminary Objection with the Commission on April 17, 2008. 

DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code §§ 5.101-5.103.  This practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No.   C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Riviera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).
The grounds for preliminary objections are limited.  According to Chapter 5, section 5.101 of the Commission’s Rules of Administrative Practice and Procedure those grounds are:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101 (a).   

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem that described in the Complaint.  Patterson v. Bell Telephone Co. of Pa. 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976). 

In the present matter, the Complainant has alleged a high billing dispute, “they are ripping me off” and believes Respondent is responsible for those charges.  Mr. Adamthwaite lists on his Complaint, Conserve as the name of his utility company.  The Respondent calls upon the Commission to dismiss the Complaint pursuant to 52 Pa. Code § 5.101(a)(1) as the Commission lacks jurisdiction to hear the Complaint because the Complainant is not a customer of the Respondent and the Respondent is not the utility company which serves the Complainant.  I will grant Respondent’s Preliminary Objection and dismiss the Complaint for the reasons set below.
Jurisdiction and power are two separate legal principles.  As explained by the Pennsylvania Supreme Court:
Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.  Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep’t of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa.Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).

Riedel v. The Human Relations Comm’n Of the City Of Reading, 739 A.2d 121, 124 (Pa. 1999).  See, also, In Re: Melograne, 812 A.2d 1164 (Pa. 2002), Bell Telephone Co. of PA v. Philadelphia Warwick Co., 50 A.2d 684 (Pa. 1947).
Respondent in its Answer and Preliminary Objection deny the allegations and state that another entity, Conserve, supplies electric utility service to the Complainant’s apartment building.  In addition, Complainant names Conserve in his Complaint, as his electrical utility provider, not PECO Energy.  It is Goshen Manor Apartments and/or its management company Conserve that provides electric utility service to Mr. Adamthwaite not PECO Energy.  Mr. Adamthwaite does not have an account with PECO Energy.  Mr. Adamthwaite is not a customer of PECO Energy.  PECO Energy sells power to Goshen Manor Apartments and/or Conserve not to the Complainant.  The Complainant purchases his electrical utility service from Goshen Manor Apartments and/or Conserve and receives his bills from Goshen Manor Apartments and/or Conserve, not PECO Energy.  Because he is not a customer of PECO Energy, it cannot be held responsible for his alleged high billing.  The Commission is without the jurisdiction to order the Respondent to “stop ripping him off” because the Respondent is not responsible for the billing of his electrical services.  Mr. Adamthwaite should direct his concerns about his high electric utility bills to Conserve or Goshen Manor Apartments.  Because PECO Energy does not provide electric utility service to the Complainant, the Commission lacks jurisdiction to hear the Complaint.  Respondent’s Motion will be granted
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Cf. Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Commw. 1992), appeal denied, 637 A.2d 293 (Pa. 1993). 


Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  Because the Commission lacks jurisdiction in this matter a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW



1.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.

2.
Preliminary Objections must state specifically the legal and factual grounds relied upon and be limited to the following:

i. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

ii. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

iii. Insufficient specificity of a pleading.

iv. Legal insufficiency of a pleading.
v. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

vi. Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101 (a).   

3.
The Commission must act within and cannot exceed its jurisdiction. City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. 595, 43 A.2d 348 (1945).
4. The Commission must have subject matter jurisdiction as a requisite to the exercise of the power to decide a controversy Hughes v. PA State Police, 619 A.2d 390 (PA Commw. 1992), alloc denied, 637 A.2d 293 (Pa. 1993).

5. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem that is described in the Complaint.  Patterson v. Bell Telephone Co. of Pa. 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).

6. Respondent does not supply the Complainant with his electric utility service.

7. Complainant did not satisfy this burden.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objection of PECO Energy Company seeking to dismiss the Complaint filed at Docket No. 2008-2029752 is granted.
2. That the Complaint filed by Frank Adamthwaite, III against PECO Energy Company, at Docket No. C-2008-202029752  is hereby dismissed for lack of subject matter jurisdiction.

3. That the record at Docket No. C-2008-2020752 is marked closed.  

Date:  January 23, 2009



_____________________________








Veronica A. Smith







Chief Administrative Judge
� Pursuant to 52 Pa. Code §§ 5.61(a) and 5.101(d) Respondent’s Answer and Preliminary Objection “shall be filed within 20 days after date of service.” Respondent has stated that it was not served with the Complaint until March 17, 2008. Consequently the Answer and New Matter and Preliminary Objection were due on or before April 7, 2008 (with April 6, 2008 being a Sunday).





PAGE  
8

