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:



t/a American Taxi



:

Initial decision GRANTING MOTION TO DISMISS 

Before

David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING
I have set forth the complete history of this proceeding and related complaints in my initial decision dated November 17, 2008 and issued December 1, 2008.  I will summarize that history below.
On February 14, 2008, Vicki Piontek (Ms. Piontek) filed a complaint with the Commission against Salgals, Inc. t/a American Taxi (American).  The complaint alleges that since January 1, 2008, American has operated vehicles more than eight model years old.  The complaint further asserts that American did not obtain Commission-issued exemption certificates exempting those vehicles from the requirements of 52 Pa. Code §29.314(d) which prohibits call and demand carriers from operating vehicles that are more than eight model years old.  The complaint concludes that since January 1, 2008, American has been operating the vehicles in violation of 52 Pa. Code §29.314(d).  The complaint requests that the Commission award damages to Ms. Piontek, enjoin American from operating vehicles more than eight model years old and revoke American’s certificate of public convenience.  Alternatively, the complaint requests that the Commission place the assets and certificate of public convenience of American in receivership, under the control of a trustee appointed by the Commission.
On April 7, 2008, American filed an answer in response to Ms. Piontek’s complaint.  The answer denies the allegations in the complaint and asserts that any vehicles more that eight years old being operated by American have Commission-issued exemptions from the regulation at 52 Pa. Code §29.314(d).  The answer requests that the Commission dismiss Ms. Piontek’s complaint with prejudice. 


By notice dated August 13, 2008, the Commission scheduled a prehearing conference for this complaint on September 18, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg and assigned the case to me.  In addition to this complaint, the August 13, 2008 notice listed complaints filed by Ms. Piontek against Manuel Cardona & Julio Morales, t/a Penn Central Taxi docketed at C-2008-2022959; Martha Comacho, t/a Amigo Taxi, LLC docketed at C-2008-2023554; Erin E. Miranda, t/a Commonwealth Taxi docketed at C-2008-2023576; EZ Taxi, LLC docketed at C-2008-2023581, Keystone Cab Service, Inc. docketed at C-2008-2023628 and Harrisburg City Cab, Inc (Harrisburg) docketed at C-2008-2023614.  The additional complaints alleged that these carriers were also violating 52 Pa. Code §29.314(d) by operating vehicles that were more than eight model years old.  I issued a prehearing conference order on August 14, 2008 setting forth the procedural matters to be addressed at the prehearing conference and directing the parties to file prehearing memoranda.



On September 16, 2008, Ms. Piontek filed praecipes to withdraw the complaints against Martha Comacho, t/a Amigo Taxi, LLC docketed at C-2008-2023554; Erin E. Miranda, t/a Commonwealth Taxi docketed at C-2008-2023576; EZ Taxi, LLC docketed at C-2008-2023581; and Keystone Cab Service, Inc. docketed at C-2008-2023628.  By Secretarial Letters dated November 7, 2008, the Commission closed these proceedings.  


I conducted a prehearing conference as scheduled on September 18, 2008 at 10:00 a.m. in Harrisburg.  Present were Kelly M. Knight, Esquire, counsel for American, J. Bruce Walter, Esquire, counsel for Harrisburg and Frank J. McNaughton, Esquire, counsel for Ms. Piontek.  


At the prehearing conference, I provided counsel for Ms. Piontek with a copy of the Commission’s order in Pennsylvania Public Utility Commission v. Manuel Cardona & Julio Morales t/a Penn Central Taxi, Docket Nos. A-00121027C0601, C0602, C0603, C0605, C0607, C0609, C0611, C-2008-2014555, A-00121027 (Order entered March 31, 2008) (Penn Central Order) (N.T. 6-8).  The Penn Central Order cancelled the certificate of public convenience of Manuel Cardona and Julio Morales trading as Penn Central Taxi.  I stated that in light of the Penn Central Order, Ms. Piontek’s complaint against Manuel Cardona & Julio Morales, t/a Penn Central Taxi docketed at C-2008-2022959 was moot.  Counsel for Ms. Piontek agreed and orally withdrew the complaint.  (N.T. 6-8).  By Secretarial Letter dated December 16, 2008, the Commission closed this proceeding.  


At the prehearing conference I stated that Harrisburg and American could file motions for summary judgment prior to an evidentiary hearing provided that they filed the motions in a timely manner so as to not delay the hearing.  (N.T. 17-18).  By notice dated September 24, 2008, the Commission scheduled a hearing for the complaints against Harrisburg and American on December 16, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.   


Both Harrisburg and American filed motions for summary judgment.  By initial decision dated November 17, 2008 and issued December 1, 2008, I granted Harrisburg’s motion for summary judgment and denied American’s motion for summary judgment.


I conducted the hearing as scheduled on December 16, 2008.  Kelly M. Knight, Esquire represented American.  Neither Ms. Piontek nor her counsel appeared.
  

I commenced the hearing at approximately 9:55 a.m.  At that time neither Ms. Piontek nor her counsel was present in Hearing Room 2.  Ms. Knight stated that she had received an e-mail from counsel for Ms. Piontek sent December 15, 2008 at 10:43 p.m. stating that they would not be appearing at the December 16 hearing.  I did not receive a similar message from Ms. Piontek’s counsel by phone, e-mail or letter.  (N.T. 5).
I recessed the hearing for ten minutes in order to give Ms. Piontek additional time to appear and to verify that there were no messages from Ms. Piontek stating that she would be delayed.  (N.T. 5-6).  During the recess, I confirmed that the staff of the Office of Administrative Law Judge in Harrisburg had not received any messages from Ms. Piontek.  (N.T. 5-6).  After taking these steps, I reconvened the hearing at approximately 10:05 a.m.  Ms. Piontek was still not present in Hearing Room 2.


Upon commencement of the hearing, Kelly M. Knight, Esquire, representing American, orally moved to dismiss Ms. Piontek’s complaint with prejudice for failure to prosecute.  I stated that I would take American’s motion under advisement.  (N.T. 6-7).  



The initial hearing resulted in a transcript of seven pages.  The record closed on January 6, 2009, the date the transcript was filed with the Secretary’s Bureau.  This decision grants the motion to dismiss Ms. Pionteks’s complaint.

DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to appear and be heard.  

The Commission sent notices of the hearing in this case to Ms. Piontek and her counsel  on September 24, 2008 by regular first-class mail to the addresses supplied by Ms. Piontek’s counsel at the September 18, 2008 prehearing conference.  To my knowledge, neither of these pieces of mail was returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressees.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).
The hearing notice reminded the parties of the date and time of the hearing.  The hearing notice warned the parties that if either one failed to participate in the hearing, the hearing would proceed without them and that a decision could be entered against them. 

Ms. Piontek did not appear for the scheduled hearing and did not take any steps to notify me that she would be delayed.  In addition, her counsel sent an e-mail to the counsel for American stating that they would not be appearing at the hearing.  Under these circumstances, it appears that Ms. Piontek had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, Ms. Piontek’s due process rights have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).



Finally, Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, Ms. Piontek bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and proffer any evidence to support her complaint, Ms. Piontek has failed to meet this burden.  Under these circumstances, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); 52 Pa. Code §5.245.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.



2.
The due process rights of Ms. Piontek have been fully protected in this proceeding. 



3.
By failing to appear and proffer any evidence to support her complaint, Ms. Piontek has failed to meet her burden of proving that she is entitled to the relief that she seeks from the Commission.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion of the Salgals, Inc. t/a American Taxi to dismiss the complaint of Vicki Piontek at Docket No. C-2008-2023547 with prejudice is granted.



2.
That the complaint of Vicki Piontek at Docket No. C-2008-2023547 is dismissed with prejudice for failure to appear and prosecute.

Date:
January 6, 2009
_______________________



David A. Salapa



Administrative Law Judge
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