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HISTORY OF THE PROCEEDINGS



On August 30, 2008, Lori Williams, (Ms. Williams or Complainant) filed a formal Complaint against PECO Energy Company (PECO Energy or Respondent), with the Pennsylvania Public Utility Commission (Commission) in which she has alleged that she is unable to pay her electric bill, and that she received a notice that her electric service is being terminated.  She has requested a payment agreement.  

On September 29, 2008, the Respondent filed with the Commission an Answer which included New Matter.  Also filed on the same date was Respondent’s Motion for Judgment on the Pleadings which seeks to dismiss the Complaint pursuant to 66 Pa. C.S. § 1405(c), on the grounds that the Commission cannot issue a payment arrangement when the customer is a participant of the Respondent’s Customer Assistance Program (CAP).

According to Commission records, as of October 20, 2008, Complainant did not file a response to the New Matter portion of the Respondent’s Answer or its Motion for Judgment on the Pleadings.
  Therefore the factual allegations raised as New Matter may be deemed admitted.  52 Pa. Code § 5.63(b).
The matter was assigned to me by Motion Judge Assignment Notice dated October 8, 2008.  The Respondent’s Motion for Judgment on the Pleadings is ready for ruling.

FINDINGS OF FACT
1. Complainant is Lori Williams, whose mailing address is 1100 West Chester Pike, Apartment D-2, West Chester, PA 19382. 

2. Respondent PECO Energy Company, a public utility providing utility service to customers in the Commonwealth of Pennsylvania. 

3. On August 30, 2008, the Complainant filed a formal Complaint in which she has alleged that she is unable to pay her electric bill, that there are incorrect charges on her electric bill, and that she received a notice that her electric service is being terminated.

4. Complainant has alleged that “I feel the amount over my current bill is not correct or manageable for my household.”

5. Complainant has requested a payment arrangement

6. On September 29, 2008, Respondent filed its Answer and New Matter which denied the material allegations of the Complaint.

7. On September 29, 2008, Respondent filed a Motion for Judgment on the Pleading and requests that the Complaint dismiss the Complaint pursuant to 66 Pa. C.S. § 1405(c), which provides that Complainant is not entitled to a Commission issued payment agreement because the Complainant is a participant of Respondent’s Customer Assistance Program (CAP).

8. Complainant did not file a response to Respondent’s Motion for Judgment on the Pleadings. 

DISCUSSION
As a preliminary matter, I note that Respondent filed its Motion for Judgment on the Pleadings simultaneously with its Answer and New Matter.  Commission regulations provide for an orderly progression of pleadings, with the filing of a complaint, 52 Pa. Code § 5.21, followed by an answer, 52 Pa. Code § 5.61.  The answer may be accompanied by new matter, 52 Pa. Code § 5.62, and by preliminary objections, 52 Pa. Code § 5.101.  Preliminary objections are filed in a separate document but simultaneously with the answer.  52 Pa. Code § 5.101(d).



Respondent filed a motion for judgment on the pleadings, which the rules provide shall be filed “after the pleadings are closed but within a time so that the hearing is not delayed.”  52 Pa. Code § 5.102(a).  Under this section, a motion for judgment on the pleadings shall not be filed until the time for filing a response to the Respondent’s new matter has run.  In this case, a motion for judgment on the pleadings could not be properly filed until October 20, 2008 (twenty days after the new matter was filed and served).



The filing of the motion for judgment on the pleadings simultaneously with the answer and new matter is improper because it does not consider that the complainant might respond to the new matter, thus undermining the averments in the new matter and preventing the Commission from deeming the averments to be admitted.  If the complainant had filed an answer to new matter, the motion for judgment on the pleadings would have to be dismissed.



Since the time for filing an answer to new matter has run without the Complainant filing, the Respondent’s new matter may be deemed admitted, 52 Pa. Code § 5.63(b), and the motion for judgment on the pleadings can be considered.

The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings. 52 Pa. Code § 5.102.  The standard for granting a motion for judgment on the pleadings is contained in 52 Pa Code § 5.102(d), “The judgment sought will be rendered if the applicable pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”

In its Motion, Respondent argues that the Complaint must be dismissed because Complainant participates in PECO’s CAP program.  She also receives a discount on her electric service.

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., (Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code, provides that “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”  66 Pa. C.S.             § 1405(c).  The Public Utility Code bars the Commission from establishing payment arrangements for customers participating in CAP programs offered by public utilities.

Section 1403 of the Public Utility Code defines a CAP Program as follows: 

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Complainant participates in a Respondent sponsored CAP Program.  On October 11, 2005, the Complainant was enrolled in PECO’s CAP program and currently receives a 25% discount on the first 500 kilowatt hours of electric service each month.  The discount received by a customer enrolled in respondent’s CAP program is based upon household income and size in relation to the federal poverty guidelines.  Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403.  Therefore, consistent with the provisions of the Act, the Commission is without authority to issue payment arrangement on Ms. Williams account.  For the reasons stated above, Ms. William’s Complaint will be dismissed with prejudice and Respondent’s Motion on the Pleadings will be granted.



Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  The public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties of this proceeding.



2.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102

3.
A Motion for Judgment on the Pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 52 Code § 5.102 (d)(1).

4. The Responsible Utility Customer protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.

5. Section 1405(c) of the Public Utility Code, 66 Pa. C.S. § 1405(c), provides that “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”  

6. Complainant participates in PECO’s CAP program.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Motion on the Pleadings of PECO Energy Company seeking to dismiss the Complaint filed at Docket No. 2008-2061207 is granted.

2. That the Complaint filed by Lori Williams against PECO Energy Company, at Docket No. C-2008-2061207 is hereby dismissed.

3. That the record at Docket No. C-2008-2061207 is marked closed.  

Date:  January 23, 2009



_____________________________








Veronica A. Smith








Chief Administrative Judge

� Complainant’s responses to New Matter and Motion for Judgment on the Pleadings were both due on or before October 19, 2008.  52 Pa. Code §§ 5.63(a), 5.102(a).  However, October 19, 2008, the twentieth day after the New Matter was filed, was on a Sunday, hence the last due day would be Monday October 20, 2008.  52 Pa. Code            § 1.12(b).


� October 19, 2008, the twentieth day after the New Matter was filed, was on a Sunday, hence the last due day would be Monday October 20, 2008.  52 Pa. Code § 1.12(b)
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