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HISTORY OF THE PROCEEDING AND DISCUSSION


On September 25, 2008, Mr. Boatin (Complainant) filed the above listed case against Verizon North Inc. (Verizon or Company).  He alleged as follows:

I do not have to pay Verizon any money since my obtaining the telephone since 2004 has resulted in the death of my attorney and my brother a doctor which is a case in the Pennsylvania Supreme Court.  The death of these two people resulted in a parson [sic] tapping on and listening on my telephone calls.  The same person also has acquired all my personal information as well as social security number and my mothers [sic] maiden name and has called many times in attempt to either obtain a credit card in my name or distroy [sic] my credit rating, resulting into two credit card companies one cancelling the card totally and the other reducing two of my credit card limits to almost nothing, as a result of too many inquiries into my credit, which was never made by me.

I will produce evidence of Verizon attempt to help and to stop it.  And the company did not stop it.
Complaint at 6, ¶5.



By letter dated November 5, 2008, Verizon filed an Answer and New Matter.  The Answer denied that there was a reliability, safety, quality or billing problem with Mr. Boatin’s telephone service.  The Answer continued by alleging that it had no information about Mr. Boatin’s brother or attorney or Complainant’s credit standing.  The Company admitted that, after some negotiations, Mr. Boatin’s account for telephone service showed a zero balance.  After the settlement of the account, Mr. Boatin refused to end the litigation.  The Company denied any knowledge of the links between the alleged tapping of Mr. Boatin’s line and the deaths and his credit issues.  In response to his reports of hearing others on his line, Verizon tested from its service center and inspected his equipment and found nothing improper.  In response to Complainant’s concerns about others listening to his conversations, the Company had changed his telephone number nine times since 2004.  Answer at 1-3.


In the New Matter section, Verizon repeated its allegations about: 1) changing his phone number nine times, 2) giving him a $31.97 credit to zero out his balance, 3) permanently disconnecting his service, and 3) testing and inspecting both its facilities and his equipment to no avail.  The Company also noted there was no claim that its employees were involved in any way with the deaths, wiretapping or credit issues and that the Commission had no jurisdiction over these subjects.  New Matter at 4-5.  The documents included a Notice to Plead to the New Matter.  


By letter also dated November 5, 2008, Verizon filed Preliminary Objections (Objections).  The Objections:  1) incorporated the Answer and New Matter, 2) repeated the facts that Mr. Boatin was given multiple phone numbers and had permanently disconnected service on August 7, 2008, 3) noted that he made two claims about his phone service (i.e. he owed no money to the Company, and Verizon tried to address his wiretapping issue), 4) reviewed his issues about the deaths, illegal wiretapping, identity theft and credit card limits, 5) noted that the Complaint had no request for relief, 6) alleged that the Commission did not have subject matter jurisdiction over the non-utility related claims, and 7) requested dismissal of the non‑utility claims.  Objections at 1‑5.  The documents included a Notice to Plead to the Preliminary Objections.


Mr. Boatin did not reply to the New Matter or the Preliminary Objections.



By Notice dated December 31, 2008, the parties were notified that I was assigned as the Presiding Officer for the preliminary phase of this proceeding.



A party may file Preliminary Objections under Commission regulations.  52 Pa. Code § 5.101.  When considering those Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This requirement is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  



I agree with Verizon that the Commission is a creature of the legislature and only has the duties, powers, responsibilities and jurisdiction given to it by the Public Utility Code.  Western Pennsylvania Water Company v. PA Public Utility Commission, 311 A.2d 370 (Pa. Cmwlth. 1973).  There is nothing in the Public Utility Code (66 Pa. C.S. §§ 101 et seq.) which allows the Commission to address the issues of the deaths of Mr. Boatin’s brother and his attorney, possible wiretapping, identity theft or Complainant’s credit standing.  Mr. Boatin did not respond to the Objections or otherwise dispute those allegations.  Under these circumstances, those issues must be dismissed.


My review of the pleadings led me to the conclusion that I should liberally construe the Preliminary Objections as more properly a motion for judgment on the pleadings.  52 Pa. Code §1.2(a).  After reviewing the Complaint and the Answer and New Matter and the Preliminary Objections, I realized that there was no remaining controversy in this case.  Verizon correctly specified that there were only two allegations about Verizon in the Complaint (i.e. he owed no money to the Company, and Verizon tried to address his wiretapping issue).  Verizon agreed there was a zero balance in the account and added that Mr. Boatin was no longer a customer as of August 7, 2008.  Answer at 1-2.  New Matter at 4.  Objections at 2.  Clearly, there is no controversy on this issue between the parties.


The other allegations concerned Verizon’s efforts to address his wiretapping concerns and the Company’s failure to succeed.  Putting the absolute best interpretation on the Complaint, Mr. Boatin alleged possibly inadequate service.  However, in the New Matter the Company reported its efforts, as follows:

3.
In response to contacts received from Complainant during which he stated he heard others on his line, mechanical and manual testing was performed on Complainant’s line numerous times by the Company’s repair center and service technicians.  In addition, a service technician was dispatched on a number of occasions to physically inspect and test the facilities at Complainant’s location.  These investigations did not reveal any unknown or improper connections to the facilities providing Complainant’s telephone service.

4.
Complainant’s telephone number has been changed nine (9) times since 2004 in response to his claims that other people are listening to his conversations.

New Matter at 4.  In addition, I note that Section 5.63(b) of the Commission’s regulations reads, as follows:


(b)
Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.
52 Pa. Code § 5.63(b).  As set forth above, Mr. Boatin did not respond to the New Matter.  When I combine the impact of this regulation with the fact that he did not request any relief in the Complaint from the Company, I find that the Company’s allegations about its actions should be deemed admitted and demonstrate a good faith, reasonable effort to solve this customer’s problems.  Accordingly, the last remaining issue between the parties was resolved.
CONCLUSIONS OF LAW


1.
The Commission does not have subject matter jurisdiction over Mr. Boatin’s allegations about the deaths of Mr. Boatin’s brother and his attorney, possible wiretapping, identity theft or the Complainant’s credit standing.  


2.
When considering Preliminary Objections, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).



3.
The Commission is a creature of the legislature and only has the duties, powers, responsibilities and jurisdiction given to it by the Public Utility Code.  Western Pennsylvania Water Company v. PA Public Utility Commission, 311 A.2d 370 (Pa. Cmwlth. 1973).


4.
Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).



5.
The Company’s allegations in its New Matter about its actions should be deemed admitted because Mr. Boatin did not reply to the New Matter.  The relevant facts stated by Verizon demonstrate a good faith, reasonable effort to solve this customer’s problems.


6.
There is no remaining controversy between the parties.



7.
A presiding officer has the discretion to disregard the title of a pleading in favor of treating the document in accordance with its substantive content to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  52 Pa. Code § 1.2(a).


8.
A presiding officer shall grant a motion for judgment on the pleadings if the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code §5.102(d)(1).
ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the Preliminary Objections of Verizon North Inc. are amended to change the title to a Motion For Judgment On The Pleadings.


2.
That the Motion For Judgment On The Pleadings of Verizon North Inc. is granted.


3.
That the Complaint of Colin C. Boatin v. Verizon North Inc. at Docket No. C‑2008-2066888 is dismissed.

DATED:
January 9, 2009

















Louis G. Cocheres








Administrative Law Judge
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