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INITIAL DECISION

Before

Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING

On September 2, 2008, Sandra Lobis (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2060959.  The Complaint seeks a payment agreement complainant can afford to discharge her outstanding bill to respondent for electric and natural gas utility service.

The Complaint was served on respondent on September 3, 2008.

On September 27, 2008, respondent filed
 its Answer and New Matter (Answer) denying complainant’s entitlement to a payment agreement under the terms of the Public Utility Code (Code), 66 Pa.C.S.A. § 101 et seq., specifically section 1405(c).

Also on September 27, 2008, respondent filed
 a Motion for Judgment on the Pleadings (Motion), endorsed with a Notice To Plead.

Complainant’s reply to respondent’s Answer was due not later than October 20, 2008.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).
Complainant’s answer to respondent’s Motion was also due not later than October 20, 2008.  52 Pa.Code §§ 5.102(b), 1.12(a), 1.56(a)(1) and (b).
By Motion Judge Assignment Notice dated January 22, 2009, I was assigned the case for purposes of ruling on respondent’s Motion.

Complainant did not timely respond to either respondent’s Answer or Motion.

Respondent’s Motion is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On September 2, 2008, complainant filed a Complaint against respondent with the Commission.

2.
The Complaint sought a payment agreement complainant can afford to discharge her outstanding bill to respondent for electric and natural gas utility service.

3.
On September 27, 2008, respondent filed its Answer, stating, among other things, that “[o]n or about May 5, 2008, [c]omplainant was enrolled in PECO’s Customer Assistance Program (“CAP”).”

4.
Also on September 27, 2008, respondent filed its Motion, endorsed with a Notice To Plead.

5.
Complainant’s reply to respondent’s Answer was due not later than October 20, 2008.

6.
Complainant’s answer to respondent’s Motion was also due not later than October 20, 2008.
7.
Complainant did not timely respond to either respondent’s Answer or Motion.
DISCUSSION
Respondent’s Motion will be granted and the Complaint dismissed.

A motion for judgment on the pleadings should be granted only where the pleadings demonstrate that no genuine issue of fact exists and the moving party is entitled to judgment as a matter of law.  Hammerstein v. Lindsay, M.D., 440 Pa. Super. 350, 655 A.2d 597, 600 (Pa. Super. 1995).  In reviewing trial court’s decision to grant judgment on the pleadings, the scope of review of appellate court is plenary; reviewing court must determine if the action of trial court was based on clear error of law or whether there were facts disclosed by pleadings which should properly go to jury.  An appellate court must accept as true all well-pleaded facts of the party against whom the motion is made, while considering against him only those facts which he specifically admits.  Neither party can be deemed to have admitted either conclusions of law or unjustified inferences.  Id. At 600-601.

In conducting its inquiry, the court should confine itself to the pleadings themselves and any documents or exhibits properly attached to them.  Only when the moving party’s case is so clear and free from doubt that a trial would prove fruitless will an appellate court affirm a motion for judgment on the pleadings.  Id. At 601.
Newberry Twp. v. Stambaugh, 848 A.2d 173, 174 n.1 (Pa.Commw., 2004), app. den., 860 A.2d 491, 2004 Pa. LEXIS 2430 (Pa., 2004).

Because complainant did not reply to the New Matter portion of respondent’s Answer, the fact that complainant was enrolled in respondent’s CAP on or about May 5, 2008 is deemed to be admitted.  See 52 Pa.Code § 5.63(b).

In its Motion respondent cites the provisions of 66 Pa.C.S.A. § 1405(c) as justification for granting judgment on the pleadings in its favor.  That section of the Code provides:
   (c)
Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

It has been established as a fact that complainant is a participant in respondent’s customer assistance program.  Therefore, complainant has a legal duty to timely make her CAP payments and the Commission is without power to prescribe a payment agreement that differs from the CAP required payments.  See Patricia L. Walton v. PECO Energy Company, Docket Number Z-01593807, Initial Decision dated December 30, 2004, Final Order entered February 23, 2005.

This case does not present a “genuine issue of fact” necessitating a hearing.  Respondent is entitled to judgment on the pleadings in its favor.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. § 703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm’n v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
A motion for judgment on the pleadings should only be granted when the pleadings demonstrate that no genuine issue of fact exists and the moving party is entitled to judgment as a matter of law.

2.
The Commission is without power to prescribe a payment agreement that differs from the CAP required payments of a public utility that is subject to the provisions of Chapter 14 of the Code.

3.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

4.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

5.
This case does not involve disputed questions of fact, but rather a question of law only.

6.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in the above-captioned case on September 27, 2008, is granted.

2.
That the Complaint filed with the Pennsylvania Public Utility Commission on September 2, 2008, by Sandra Lobis, Docket Number C-2008-2060959, is dismissed.
3.
That the record at Docket Number C-2008-2060959 be marked closed.
Date:     January 23, 2009  



                                                                      







Wayne L. Weismandel







Administrative Law Judge

�	Respondent’s Answer and New Matter was served by mail on September 26, 2008.





�	Respondent’s Motion for Judgment on the Pleadings was served by mail on September 26, 2008.
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