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HISTORY OF THE PROCEEDING

On October 27, 2008, Delores Alston (Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  In the Complaint, Complainant admits breaking a current payment agreement and alleges inability to pay her electric bill and, as relief, requests a new payment agreement.
On November 24, 2008, Respondent filed its Answer (Answer), denying the material averments of the Complaint.  In its Answer PECO also averred that the Complainant has broken prior payment agreements with PECO and the Commission’s Bureau of Consumer Services (BCS). As New Matter, PECO explained that Complainant is enrolled in its CAP Rate Program.  A BCS decision dated October 4, 2008 (BCS case # 002436430), dismissing Complainant’s informal complaint because she was enrolled in the CAP program, was attached to the Answer as Exhibit A. Complainant’s Answer to Respondent’s New Matter portion of Respondent’s Answer was due not later than December 18, 2008.  52 Pa. Code §§ 5.63(a); 1.56(b) 
Separately, on December 23, 2008, Respondent filed a Motion for Judgment on the Pleadings (Motion) seeking dismissal of the Complaint and was endorsed with a Notice to Plead.
Complainant’s Answer to Respondent’s Motion for Judgment on the Pleadings was due not later than January 15, 2009. 52 Pa.Code §§ 5.102(b); 1.56(b).
According to the Commission’s electronic docketing system, as of January 20, 2009, Complainant did not file a response to the New Matter portion of Respondent’s Answer or to its Motion for Judgment on the Pleadings.  Accordingly, the relevant facts stated in the New Matter are deemed admitted.  52 Pa. Code §5.63(b).
Respondent’s Motion for Judgment on the Pleadings is procedurally ready to be ruled upon.  As explained in more detail below, the Complaint will be dismissed.

FINDINGS OF FACT

1.
The Complainant in this proceeding is Delores Alston, whose address is listed in the Complaint as 302 W. Wellens Ave., Philadelphia, PA 19120.
2.
The Respondent in this proceeding is PECO Energy Company.
3.
On October 27, 2008, Complainant filed a Formal Complaint requesting a payment arrangement.
4.
On November 24, 2008, Respondent filed an Answer and New Matter.

5.
Complainant did not file a Reply to Respondent’s New Matter.
6.
On December 23, 2008 Respondent filed a Motion for Judgment on the Pleadings.
7.
Complainant did not file an Answer to Respondent’s Motion for Judgment on the Pleadings.
8.
Complainant participates in Respondent’s CAP Rate Program and receives a monthly discount on her utility charges.

DISCUSSION

Before the Commission are a Complaint and Motion for Judgment on the Pleadings moving for dismissal of the Complaint on the basis that the request for a payment arrangement on Complainant’s outstanding account balance is not properly before the Commission.  

The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter. 52 Pa.Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer and New Matter), PECO separately filed a Motion for Judgment on the pleadings pursuant to 52 Pa. Code §5.102. 

The standard for granting a Motion for Judgment on the pleadings is contained in 52 Pa. Code §5.102(d):  “The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”
As noted in the New Matter, The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Despite the Commission’s general jurisdiction over the rates and services of jurisdictional utilities, the General Assembly has made it clear that the Commission lacks the power to establish payment arrangements for customers participating in CAP programs offered by public utilities.  Section 1405(c) of the Public Utility Code, 66 Pa.C.S.A. §1405, reads as follows:
(C)
Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

Section 1403 of the Public Utility Code, 66 Pa.C.S.A. §1403, defines a CAP program as follows:
A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.



The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  Section 1405(c) does not strip the Commission of jurisdiction; rather, it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when the customer is a participant in the utility’s CAP program.

The difference between jurisdiction and power was explained by the Pennsylvania Supreme Court in Riedel v. The Human Relations Comm’n Of the City Of Reading, 559 Pa. 33, 39-40, 739 A.2d 121, 124 (1999):

Jurisdiction and power are not interchangeable although judges and lawyers often confuse them – Hellertown Borough Referendum Case, 354 Pa. 255, 47 A.2d 273 (1946).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Power, on the other hand, means the ability of a decision-making body to order or effect a certain result.  Delaware River Port Auth. v. PA Public Utility Commission, 408 Pa. 169, 178, 182 A.2d 682, 686 (1962); see also Beltrami Enterprises, Inc. v. Commonwealth of PA, Dep’t of Environmental Resources, 159 Pa. Commw. 72, 632 A.2d 989, 993 (Pa.Commw. 1993) (fact that administrative agency may not have power to afford relief in particular case presented is of no moment to determination of its jurisdiction over general subject matter of controversy).
See also, In Re: Melograne, 571 Pa. 490, 812 A.2d 1164 (2002); Bell Telephone Co. of PA v. Philadelphia Warwick Co., 355 Pa. 637, 50 A.2d 684 (1947).

Complainant participates in PECO’s CAP rate program and receives a monthly discount on her utility charges.  The discount received by a customer enrolled in the CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP program meets the requirements of 66 Pa. C.S. §1403 and therefore the Commission lacks the power to establish a payment arrangement for Complainant.  Thus, there is no genuine issue as to a material fact and, pursuant to Section 1405, the utility is entitled to judgment in its favor as a matter of law.  
Section 703 of the Public Utility Code, 66 Pa.C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  The public interest does not require a hearing in this case.  As the Commission has been divested of the authority to establish a payment arrangement for Complainant, there is no relief that can be provided by the Commission.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.
3.
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §1401, et seq., applies to this proceeding.
4.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities, pursuant to 66 Pa. C.S. §1405(c).
5.
Respondent’s CAP program meets the requirements of 66 Pa. C.S. §1403.

6.
Summary judgment may be granted only in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law. 52 Pa. Code § 5.102(d)(1).
7.
There are no genuine issues of material fact; PECO is entitled to judgment as a matter of law in this case.

8.
The Commission may dismiss a Complaint without a hearing if a hearing is not necessary in the public interest.

ORDER

THEREFORE,

IT IS ORDERED:
1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Delores Alston at Docket No. C-2008-2072287 is granted;
2.
That the Complaint of Delores Alston against PECO Energy Company at Docket No. C-2008-2072287 is dismissed; and
3.
That the record at Docket No. C-2008-2072287 be marked closed.

	Date:
	January 21, 2009
	
	

	
	
	
	Guy M. Koster
Administrative Law Judge
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