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:
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v. :
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:

T.W. Phillips Gas and Oil Co.
 

:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On May 19, 2008, Mildred Paletta (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against T.W. Phillips Gas and Oil Co. (“T.W. Phillips” or “Respondent”) alleging T.W. Phillips improperly charged excessive rates for her unoccupied condominium unit in 2007. 


T.W. Phillips filed an answer and new matter in response to Ms. Paletta’s complaint on June 2, 2008.  In its responsive pleading, T.W. Phillips avers the gas rate charged to Ms. Paletta was the result of actual meter readings and denies its charges are improper or excessive.  T.W. Phillips further avers Ms. Paletta did not complain at the time her bills were due and it was unable to conduct an investigation in the allegedly high gas usage until after Ms. Paletta ceased to own the residence.  T.W. Phillips requests the complaint be dismissed with prejudice.  Ms. Paletta did not file an answer to T.W. Phillips’s new matter pursuant to 52 Pa. Code §5.63. 


On August 10, 2008, I was assigned this case, which was scheduled for an initial telephonic hearing to be conducted on September 16, 2008.  A Telephone Hearing Notice was sent to Ms. Paletta and T.W. Phillips on August 10, 2008.  On August 12, 2008, the undersigned issued a Prehearing Order.  On September 8, 2008, counsel for T.W. Phillips requested a continuance due to a scheduling conflict.  On September 8, 2008, a Hearing Cancellation and Reschedule notice was issued scheduling an initial telephonic hearing for October 28, 2008.  On September 22, 2008, the Public Utility Commission sent a Hearing Cancellation/Reschedule Notice to the parties scheduling the initial telephonic hearing for October 28, 2008.  
On October 28, 2008, I convened the parties and conducted a telephonic hearing at which time Ms. Paletta appeared pro se.  Complainant testified on her own behalf.  Mr. Jay W. Dawson, Esquire represented T.W. Phillips.  Attorney Dawson presented the testimony of Bradene Kaltenbach and offered four exhibits, marked T.W. Phillips Exhibit “A” through and including Exhibit “D”, which exhibits the undersigned admitted into evidence on October 28, 2008.  The transcript of the hearing contains fifty-four (54) pages.  Complainant and Respondent issued final statements on the record and the hearing record closed upon the receipt of the transcript.    
On November 10, 2008, the undersigned closed the hearing record by issuing the Interim Order Closing the Hearing Record.
FINDINGS OF FACT

1.
Complainant, Mildred Paletta, receives mail at 111 Highland Avenue, New Kensington, Pennsylvania 15068.  (Tr. 9). 
2.
Ms. Paletta owned a condominium located at 1102 Cobblestone Lane, Valencia, Pennsylvania (hereinafter, referred to as “condo” or “residence”) from August 2006 to August 2007.  (Tr. 9).

3.
From August 2006 to August 2007, Ms. Paletta was a natural gas customer of Respondent, T.W. Phillips at the condo which she owned in Valencia, Pennsylvania.  (Tr. 10, 16; T.W. Phillips Exhibit A). 
4.
  From August 2006 to August 2007, no one resided in the condo and the residence was vacant except for some furniture.  (Tr. 10, 11, 16).
5.
The residence was part of a newly constructed unit and Ms. Paletta was the first owner to use T.W. Phillips for natural gas service in that unit.  (Tr. 9-11, 19, 20, 23).  

6.
Ms. Paletta’s condo required natural gas service for heat and the hot water heater but the residence did not contain any other appliance that required natural gas service.  (Tr. 10).

7.
From August 2006 to August 2007, all appliances and the hot water heater were turned off and Complainant set the thermostat to 52 degrees for the only functioning natural gas appliance, which was the natural gas furnace.  (Tr. 9, 10, 11, 14).

8.
  From August 2006 to August 2007, the condo unit used 42 Mcf and Respondent charged Ms. Paletta a total of $652.34 for natural gas and natural gas services supplied by Respondent.  (Tr. 16-19; T.W. Phillips Exhibit A).


9.
Complainant sold the condo unit in August 2007.  (Tr. 10).


10. 
From August 2007 to August 2008, the condo unit used 82 Mcf and Respondent charged the new owner a total of $1,190.74 for natural gas and natural gas services supplied by Respondent.  (T.W. Phillips Exhibit D).

11.
Complainant did not notify or contact Respondent to complain about the amount of gas or the cost of gas charged to Complainant by Respondent until Complainant filed a formal complaint with the Public Utility Commission on May 19, 2008.  (Tr. 17, 18, 27).

12.
Complainant paid all bills issued by Respondent on this natural gas account on or before the due date listed for payment.  (T.W. Phillips Exhibit A).

13.
From August 2006 to August 2007, Respondent’s personnel read Complainant’s gas meter in September, October, and November of 2006, and again in January, March, May, and August of 2007.  (Tr. 18, 19; T.W. Phillips Exhibit A).


14.
From August 2006 to August 2007, Respondent’s personnel estimated Complainant’s natural gas usage in December 2006, and again in February and April of 2007.  (Tr. 19; T.W. Phillips Exhibit A).
DISCUSSION



On May 19, 2008, Complainant filed a formal complaint with the Commission alleging Respondent improperly charged her for natural gas service at a former property.  
To decide a controversy the Commission must have subject matter jurisdiction to decide the matter at issue.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Commwlth. 1992).  Subject matter jurisdiction refers to the authority of a court, or other tribunal such as the Commission, to hear and decide a case or the general class to which a given controversy or cause belongs.  Noxon Chemical Products Co. v. Leckie, 39 F.2d 318 (3rd Cir. 1930); Mid-City Bank & Trust Co. v. Myers, 343 Pa. 465, 23 A.2d 420 (1940).  

Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  66 Pa.C.S.A. §1501.


Every public utility, furnishing service upon meter or other similar measurement, shall provide, and keep in and upon the premises of such public utility, suitable and proper apparatus, to be approved from time to time and stamped or marked by the commission, for testing and proving the accuracy of meters furnished by such public utility for use; and by which apparatus every meter may be tested, upon the written request of the consumer to whom the same shall be furnished, and in the presence of the consumer, if he shall so desire.  66 Pa.C.S.A. §1507.



A utility shall render a bill once every billing period to every residential ratepayer, and a utility shall render bills based on actual meter readings by utility company personnel, except as provided in Chapter 56.  If a utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  The resulting bills shall be based on the information provided, except for an account where it is apparent that the information is erroneous.  52 Pa. Code §56.11 and §56.12(2).


A bill rendered by a utility for metered residential utility service shall clearly indicate a statement directing the ratepayer to “register any question or complaint about the bill prior to the due date,” with the address and telephone number where the ratepayer may initiate the inquiry or complaint with the utility, in addition to a statement that a rate scheduled, an explanation of how to verify the accuracy of a bill and an explanation of the various charges, if applicable, if available for inspection in the local business office of the utility.  52 Pa. Code §56.15(11) and (12).


When a consumer initiates a dispute, the utility shall investigate the matter using methods reasonable under the circumstances, which may include telephone or personal conferences, or both, with the ratepayer or occupant.  52 Pa. Code §56.151(2).  An offer by a ratepayer to pay all or any portion of a bill may not be deemed a waiver of a right to reimbursement for amounts subsequently deemed, by the parties or the commission, to have been overpaid.  52 Pa. Code §56.181(4).


Complainant testified the condo unit was empty, except for some furniture in the bedroom and den, from the time she bought the unit until the time she sold it one year later.  Complainant contended the amount of gas usage cited by the gas utility is excessive because no one resided in the unit, all appliances or items using natural gas were turned off (except for the furnace), and the furnace’s thermostat was set down at 52 degrees.  Complainant argues T.W. Phillips should have initiated an investigation when its meters showed usage levels out of the ordinary in January and March 2007.


Respondent’s witness testified the utility’s practice is to read meters every other month and to use an estimated reading on the alternating months.  Because this condo unit was part of a newly constructed building, the utility was unable to estimate the bills using historical data from a previous owner.  The utility read the meter seven times out of the ten times it (the utility company) issued a billing statement to Complainant.  The witness contended the large gas usage levels noted in January and March 2007 are not excessive if seen as an average over the period of the four months from December 2006 through March 2007.  When the usage levels are averaged over the four months, the witness testified the usage level averaged 8.25 Mcf each month, which level appeared to be in line with the other months when usage fluctuated from zero (0) Mcf to 5 Mcf and on average was 1.5 Mcf monthly.  
Respondent alleges the amount of natural gas usage assessed against Complainant is appropriate and, therefore, it was appropriate for Respondent to issue the bills as listed in its Exhibit A.  Respondent also avers it would have conducted an investigation if Complainant had filed a complaint or contacted Respondent prior to paying her natural gas bills.


The documentation and testimony shows Complainant’s natural gas bills fluctuated between $12.50 and $239.24 per month from September 2006 to August 2007.  The two months in which the cost of gas spiked were January and March of 2007.  The billing statements issued for those two months resulted from actual meter readings while the readings in December 2006 and February 2007 were estimated readings.  Given the lack of usage history for this new condo unit, and because Complainant did not contact the natural gas utility to complain, the billing spikes noted by the natural gas utility for January and March of 2007 are not excessive or out of line.  Complainant has not provided evidence to show the meter was not working properly, or the meter was read incorrectly, or there was a leak of natural gas from Complainant’s natural gas line.  In the absence of that evidence, Complainant is unable to carry or meet her burden to show the natural gas utility acted in a manner that was inappropriate or contrary to the regulations.  
Accordingly the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Complainant carries the burden of proving Respondent improperly charged Complainant for natural gas service which Complainant did not use.  66 Pa.C.S.A. §332(a).


3.
Respondent appropriately charged Complainant for natural gas service used in Complainant’s condo for costs incurred at the condo in a manner consistent with Respondent’s approved tariff. 


4.
Complainant failed to meet the burden of proving Respondent improperly charged Complainant for natural gas service which Complainant did not use.  
ORDER
THEREFORE, 

IT IS ORDERED:

That the complaint of Mildred Paletta versus T.W. Phillips Gas and Oil Co. at Docket No. C‑2008-2041986 is hereby dismissed for the failure to satisfy the burden of proof.

Date:  January 14, 2009

______________________________






Katrina L. Dunderdale






Administrative Law Judge
service list:  C-2008-2041986
Mildred Paletta
111 Highland Avenue
New Kensington, PA 15068
Jay W. Dawson, Esquire
T. W. Phillips Gas and Oil Co.
205 North Main Street

Butler, PA 16001
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