BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Veronica Stringert




:









:

v. :

C-2008-2029087
:

Pennsylvania-American Water Company

:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On February 25, 2008, Veronica Stringert (“Ms. Stringert” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Pennsylvania-American Water Company (“Pa-American” or “Respondent”) alleging Respondent failed to follow the regulations when installing a new main water line resulting in a service line that was above the freeze line and which froze, thus requiring Complainant to replace a portion of the service line.  


Pa-American filed an answer and new matter in response to Ms. Stringert’s complaint on March 31, 2008.  In its responsive pleading, Pa-American admits it installed a new water main but asserts the water main was installed prior to when Complainant purchased the property and further asserts the regulations do not require it to move a service pipe when installing a main.  Pa-American requests the complaint be dismissed because the problem arose in Complainant’s service pipe for which Complainant is responsible to repair and maintain.  Ms. Stringert did not file an answer to Pa-American’s new matter pursuant to 52 Pa. Code §5.63. 


On July 31, 2008, I was assigned this case, which was scheduled for an initial telephonic hearing to be conducted on September 17, 2008.  A Telephone Hearing Notice was sent to Ms. Stringert and Pa-American on that date.  On August 11, 2008, the undersigned issued a Prehearing Order.    
The initial hearing convened as scheduled on September 17, 2008.  Ms. Stringert appeared pro se and testified on her own behalf.  Ms. Nicole L. Borda, Esquire represented Pa‑American.  Attorney Borda presented the testimony of Greg Hlasnick and offered four exhibits, marked Respondent’s Exhibit “1” through and including Exhibit “4”, which exhibits the undersigned admitted into evidence on September 17, 2008.  The transcript of the hearing contains thirty-seven (37) pages.  Complainant and Respondent chose not to issue final statements on the record.  I provided the parties an opportunity to submit briefs on or before October 22, 2008 and reply briefs, if applicable, on or before November 5, 2008.  On October 22, 2008, Respondent filed a Main Brief, and, on November 5, 2008, the undersigned closed the hearing record by issuing the Interim Order Closing the Hearing Record.
FINDINGS OF FACT

1.
Complainant, Veronica Stringert, resides at 151 ½ Boone Avenue, Strabane, Pennsylvania 15363.  (Tr. 8; Pa-American Exhibit 1). 
2.
Complainant is a utility customer of Respondent, the Pa-American Water Company, and receives water utility services from Respondent at her residence which she purchased and moved into in November 2006.  (Tr. 8-10; Pa-American Exhibit 1). 
3.
 The service line to Complainant’s residence froze in February 2007 and she remained without water service for twenty-one (21) days.  (Tr. 9, 10; Pa-American Exhibit 3).

4.
 In the summer of 2006, Respondent replaced the main water line in front of Complainant’s residence.  (Tr. 9, 30; Pa-American Exhibit 3).
5.
 Complainant’s curb box was located at a level of three (3) feet below the ground level, which is a sufficient depth to avoid freezing of the water line because the freeze line in Western Pennsylvania is approximately two feet.  (Tr. 31-34).

6.
 At the time Respondent connected the new main water line to the service line, Complainant did not own the residence and no one resided in the residence.  (Tr. 9).
7.
 The previous owner informed Complainant the service line had frozen a few times before Complainant bought the property.  (Tr. 13).

8.
 Complainant spent $2,030.00 to repair and replace half of her service line in 2007.  (Tr. 13-16).

9.
On February 14, 2007, Complainant advised Respondent her meter was not functioning and she did not have water service.  Respondent’s service personnel visited Complainant’s residence the same day, determined the frozen section of water pipe was located in Complainant’s service line somewhere between the curb box and Complainant’s premises, and replaced the meter with a radio frequency meter.  (Tr. 26-29; Pa-American Exhibits 2 and 3).

10.
Respondent’s Tariff specifies the customer is responsible for the maintenance and repair of the service pipe located between the curb box and the premises.  (Tr. 30, 31; Pa-American Exhibit 4).

11.
Respondent’s personnel responded to Complainant’s call alleging no water service on the same day she contacted Respondent.  (Pa-American Exhibit 3).

12.
On February 25, 2008, Ms. Stringert filed a formal complaint with the Commission.  (Tr. 24).
DISCUSSION



On February 25, 2008, Complainant filed a formal complaint with the Commission at Docket No. C-2008-2029087.   
Title 52, Section 65.1 of the Public Utility Code (52 Pa. Code §65.1) defines the utility company’s service line as the “connection between the distribution facilities or pipeline extensions of the utility which connects any main with the inlet connection of a service line of a customer at the curb or property line”, while the customer’s service line is the “service line extending from the curb, property line or utility connection to a point of consumption.”  
“Water mains shall be installed below the frost line whenever possible.  Minimum cover shall be at least three feet whenever possible.”  52 Pa. Code §65.18(c)(1).  “Company’s service lines shall include the following: (1) Whenever feasible, all service pipes shall be installed below the frost line to prevent freezing, and the pipe shall be installed at a depth adequate to protect the pipe from surface activity.”  52 Pa. Code §65.18(d)(1).

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. §1501.

My review of the record evidence leads me to conclude Pa-American provided reasonable service to Complainant when it installed a new water main and connected it to Complainant’s service line, prior to the time when Complainant owned the subject premises, without specifically notifying Complainant the service line was above the freeze line.  In addition, the evidence shows the utility company responded in a reasonable manner when Complainant called to complain her residence lost water service.  


Complainant alleged Respondent installed her service line in 2006 above the freeze line and Respondent had to elevate its main line in order to connect the main water line to Complainant’s service line.  Complainant does not know if Respondent contacted the previous owner at the time it installed the new main line or if Respondent informed the previous owner the service line was too shallow.  Complainant requested the Commission order Respondent to pay her (Complainant) the sum of $2,030.00 in order to make Complainant whole for the damages and expenses incurred when the service line froze.


Respondent made a motion to dismiss on the hearing record on the grounds Complainant’s only request for relief was for a monetary damage award in order to reimburse her for money spent to repair and replace her water service line, which award the Commission is not authorized to award to a private litigant, pursuant to Feingold v. Bell of Pennsylvania,  477 Pa. 1; 383 A.2d 791 (1977) in which the Pennsylvania Supreme Court found that the “remedial and enforcement powers vested in the Public Utility Commission (PUC) by the Public Utility Law, 66 P.S. § 1491 (1977-1978) are designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a complainant.”  


The evidence presented shows the utility company connected the service line to the new main line properly.  There is no credible evidence Pa-American notified the previous owners but Complainant failed to show Pa-American did not notify the previous owners.  In fact, Complainant acknowledged the previous owner informed her as to the existence of prior trouble with the same service line freezing.  Complainant carries the burden of proof and must affirmatively show Pa-American failed to provide reasonable service.  Complainant has not shown the utility provided her with less than reasonable service and, therefore, she has failed to carry her burden of proof.    

Complainant wants the Commission to order Respondent to pay for all or a portion of the costs incurred when repairing the frozen service line.   However, the Commission is without authority to award monetary damages as Complainant requested, pursuant to Feingold v. Bell of Pennsylvania, supra.  
Accordingly the complaint is dismissed. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Complainant carries the burden of proving Respondent failed to provide adequate service by improperly connecting a new water main with her service line and/or by proving Respondent failed to provide adequate service by informing the prior owner that the service line was located above the freeze line.


3.
 Complainant proved her service line was above the freeze line but Complainant did not prove Respondent failed to notify Complainant’s predecessor-in-title about the problem when Respondent replaced its main line prior to the time when Complainant owned the subject property.


4.
The Commission is without jurisdiction to consider negligence issues.  Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Commw. 1995).



5.
The Commission is authorized to consider and impose civil monetary penalties against a public utility company but is without authority to award money damages to a party.  52 Pa. Code §1201 et seq.
6. Complainant did not prove Respondent failed to provide her with adequate and reasonable service.

ORDER

THEREFORE, 

IT IS ORDERED:

That the complaint of Veronica Stringert versus the Pennsylvania-American Water Company at Docket No. C‑2008-2029087 is hereby dismissed.  
Date:  January 15, 2009

____________________________






Katrina L. Dunderdale






Administrative Law Judge
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