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Motion of Commissioner Wayne E. Gardner

On July 7, 2008, the Webers filed a Formal Complaint alleging that, while performing work in and around an easement on the Webers’ land, PPL Electric Utilities Corporation (PPL) damaged their property by failing to place erosion control measures to keep silt from their pond, caused wooded debris to enter an existing feeder stream, and transferred wooded debris from the easement site to the Webers’ property.  The Webers requested that the Commission order PPL to take remedial measures to restore their property.  On August 14, 2008, PPL filed its Answer and New Matter as well as Preliminary Objections regarding the Commission’s lack of jurisdiction to determine the scope of an easement.  In its Answer, PPL denied violating any rule or Regulation of the Commission, or its tariff.  In New Matter, PPL acknowledged that it agreed to undertake a number of remedial measures on the property and easement.  PPL also averred that a commercial logger hired by the Webers left timber debris on the property and not PPL.    
By Initial Decision issued on September 12, 2008, Administrative Law Judge (ALJ) Susan D. Colwell concluded that, “[t]he characterization of the Complaint by Complainants’ own attorney removes this matter from Commission jurisdiction.  For the Commission to ‘determine whether the Respondent has failed to exercise its responsibilities as a holder of an easement or right-of-way over Complainants’ private property,’ [Webers’] Answer to POs, ¶ 6, would entail the interpretation of the easement or right-of-way agreement.  This is beyond the Commission’s jurisdiction.”  (ID at 5).  Based on this conclusion, the ALJ granted PPL’s Preliminary Objection and dismissed the Webers’ Complaint as beyond the Commission’s jurisdiction.  

I disagree that the resolution of this matter turns wholly on the interpretation of the scope of the easement held by PPL.  At its core, the Complaint alleges that PPL failed to provide reasonable and adequate service to the Webers when it allegedly left debris on their property.  How much debris was left, where exactly it was left, and who left it, are factual issues which cannot be ascertained without an evidentiary hearing.  Whether the evidence produced at hearing will reveal any violation by PPL of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., (Code), the Commission’s Regulations, 52 Pa. Code §§ 1.1 et seq., or any Commission Order, is a determination entirely within this Commission’s jurisdiction.  A hearing may very well reveal that the Commission’s ability to make a decision regarding service adequacy is so closely tied to issues related to the “scope” of the easement that the case would need to be referred to a court of competent jurisdiction.  In the alternative, evidence produced at hearing may be sufficient to adjudicate the Complaint.     

The Commission is a creature of statute and may exercise only those powers that are expressly conferred upon it by the legislature.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1978).  The PUC has exclusive jurisdiction over matters involving the reasonableness, adequacy and sufficiency of services rendered by a public utility.  Gasparro v. Pa. PUC, 814 A.2d 1282 (Pa. Cmwlth. 2003), Bell Telephone Co. of Pennsylvania v. Sanner, 248 Pa. Super. 273, 375 A.2d 93 (Pa. Super. 1977), Behrend v. Bell Telephone Co. of Pennsylvania, 431 Pa. 63, 243 A.2d 346 (1968).  That being said, real property issues such as trespass and whether utility facilities are located pursuant to valid easements are within the exclusive jurisdiction of the Courts of Common Pleas.  Shedlosky v. Pennsylvania Electric Co., C-20066937 (May 28, 2008).  
The Webers framed their Answer to the Preliminary Objections in terms that indicated they wanted the Commission to render a decision pursuant to the provisions of the easement.  However, the gravamen of their Complaint alleged dissatisfaction with the adequacy of work performed by PPL as it provided public utility service.  A court must look to the essence of the underlying claims, rather than to magic words, in determining where jurisdiction properly lies.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374 at 378, 453 A.2d 595 at 597 n.5 (1982).  Because the Webers’ Complaint contains allegations of inadequate service by one of our jurisdictional public utilities, I wish to remand the Complaint to the Office of Administrative Law Judge for any fact finding permitted under the jurisdiction granted to us in the Code.    
 Therefore, I move that:


1.
The Initial Decision of the Administrative Law Judge be reversed consistent with this Motion; 


2.
The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.  
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Commissioner Wayne E. Gardner

