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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition are the Petition for Reconsideration and to Reopen the Record filed by Uwchlan Township (the Township), the Motion for Amendment of Opinion and Order filed by the Township, the Petition to Intervene filed by The Hankin Group (Hankin), Hankin’s Petition to Reopen the Record and the Answers of Shryock Brothers, Inc. (Shryock) to the foregoing pleadings.  These pleadings are in response to this Commission’s Opinion and Order entered January 31, 2008 (January 31 Order), which concluded that the Township was providing de facto public utility service to extraterritorial customers and was subject to this Commission’s jurisdiction to the extent of such extraterritorial service. 
History of the Proceeding

On July 13, 2006, Shryock, a developer, filed a five-count Formal Complaint with the Commission alleging, inter alia, that the Township was providing public utility service for compensation outside of its corporate limits without a certificate of public convenience.  Shryock also alleged that the Township unreasonably refused Shryock's request for sewer service to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township's corporate limits.  Shryock requested declaratory and specific relief, including a Commission Order, directing the Township to provide sewer service to the Upper Uwchlan portion of the Shryock property.  

On August 21, 2006, the Township filed an Answer and New Matter to Shryock's Complaint, admitting, inter alia, that it provided sewer service to customers outside its corporate borders without having obtained a certificate of public convenience.  However, the Township asserted that a certificate was not required as it was providing service only to isolated individuals under specific and unique circumstances.  

On March 16, 2007, the Department of Environmental Protection (DEP) filed a Petition to Intervene/Notice of Intervention, as a result of its interest in the interrelated Eagleview Environmental Application, Docket No. A-230109.  By Order issued March 26, 2007, the ALJ granted the DEP’s Petition to Intervene/Notice of Intervention.  

By Initial Decision issued May 2, 2007, ALJ Melillo granted partial summary judgment to Shryock by concluding that the Township was providing public utility service beyond its municipal corporate limits subject to this Commission’s jurisdiction.  Exceptions and Replies were then filed.

On January 31, 2008, the Commission entered its Opinion and Order which adopted the ALJ’s Initial Decision and concluded that the Township was providing public utility service beyond its municipal corporate limits subject to this Commission’s jurisdiction.  The Commission remanded remaining issues to the Office of Administrative Law Judge for further proceedings, including the issue involving whether the Township should be required to provide service extensions to Shryock.  
On February 15, 2008, the Township filed its Petition for Reconsideration and to Reopen the Record.  Also on February 15, 2008, the Township filed its Motion to Amend Commission Order.  On February 15, 2008, Hankin filed a Petition to Intervene and a Petition to Reopen the Record.  On February 25, 2008, Shryock filed responsive pleadings to the Township’s Petition for Reconsideration and to Reopen the Record; the Township’s Motion to Amend the Commission’s Opinion and Order; and Hankin’s Petition to Intervene and Reopen the Record.  On February 25, 2008, DEP filed a Response in support of the Township’s Petition for Reconsideration and to Reopen the Record.    On February 28, 2008, we preliminarily granted the Township’s Petition for Reconsideration, pending further consideration on the merits.  These matters are now before the Commission for disposition on the merits.
Discussion
Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g), relating to rescission and amendment of orders, establishes a party’s right to seek relief following the issuance of a final Commission decision.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  Also, the standards for our consideration of a petition for relief following the issuance of a final decision are well settled.  See Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).



Under the standards set forth in Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.  It has also been held that, because a grant of relief on such petitions may result in the disturbance of final orders, it should be granted judiciously and only under appropriate circumstances. West Penn Power v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 490 Pa. 264, 416 A.2d 461 (1980).


We also note that intervention is governed by our Regulations at 52 Pa. Code §§ 5.71 – 5.76.  As we discuss Hankin’s requested intervention, we will be particularly mindful of Section 5.74 of our Regulations regarding the timing of intervention.  In addition, the Township’s Motion to Amend is governed by our Regulations at 52 Pa. Code §§ 5.633.
Finally, any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), see also, generally, Univ. of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Introduction


Before addressing the various arguments brought before us, we will briefly describe the systems at issue in this proceeding.  The following description is taken directly from our January 31 Order, at Pages 4 through 7.  



The Township operates two separate sewer systems, which serve customers outside of the Township’s corporate limits.  These systems are the Interconnected System and the Eagleview System.  Shryock requested that the Township provide sewer service from its Interconnected System to a portion of the Shryock property located in Upper Uwchlan Township, outside of the Township’s corporate limits.  According to Shryock, the Township discriminatorily refused this request for service.  The Township refused to extend sewer service or allow further connections to a facility in the Interconnected System, known as the Marsh Creek Interceptor, citing a 1985 agreement between itself and Downingtown Area Regional Authority (DARA), which limits the volumetric wastewater capacity available to accommodate the proposed Shryock development and further asserted that it does not provide sewage service to the public outside of Uwchlan Township.
  DARA Agreement, § 6.13.



The Township agreed to provide extraterritorial service in 1973 in order to provide sewage service to the Pennsylvania Department of Conservation and Natural Resources (i.e., to the Marsh Creek State Park operated by DCNR and located in Upper Uwchlan Township).  To facilitate this service, Shryock’s predecessor-in-interest (Shryock Brothers) granted the Township an easement over its land in exchange for an agreement that in the future it could seek connection from the Interconnected System for sewer service to its paper mill.  In 1981, Shryock Brothers exercised its right to connect to the Marsh Creek Interceptor for its paper mill.  To date, no others have received extraterritorial sewer service from the Interconnected System.


In our January 31 Order, we determined that the Eagleview System provides service to the public extraterritorially and that the Township must file an application for a certificate of public convenience with the Commission under 52 Pa. Code § 3.50 and 66 Pa. C.S. § 1102(a)(5) to operate its sewer system beyond its corporate limits.  We adopted the ALJ’s determination that the Township is operating as a de facto public utility, unilaterally operating extraterritorial sewer service to the public from the Interconnected System as well as the Eagleview System.  It, therefore, must seek to become certificated by the Commission to operate these systems.  The Interconnected System provides sewage collection service to 6,104 units within the Township’s boundaries and to two extraterritorial customers.  We also adopted the ALJ’s conclusion that the Marsh Creek Interceptor was not designed and constructed only to serve a specific, limited group; and, that it could incrementally serve others.  In the Shryock record, Exhibit A of the Township Answer to Set 1, Interrogatory 7(b), the Township acknowledged that the Marsh Creek Interceptor was an attractive project since it could allow the extension of sewer service to the western part of the municipality for a fraction of the cost.  We also adopted the ALJ’s conclusion that Section 6.13 of the DARA Agreement permits participating municipalities, such as the Township, to sell capacity to non-participating entities.


We agreed with the ALJ that, once the Township decided unilaterally to extend extraterritorial service on the Eagleview System, Commission jurisdiction inevitably attached.
  Once the Township opened the gate, the Commission’s jurisdiction attached and necessitated the need to determine the reasonableness of further extraterritorial extensions of service (the subject of the remanded proceeding).
The Hankin Group Petition to Intervene


As noted above, Hankin filed a Petition to Intervene on February 15, 2008.  In its Petition to Intervene, Hankin identifies itself as a previous owner and operator of the Eagleview Waste Water Treatment Plant (Eagleview WWTP).  Hankin asserts that in December of 2007, it “dedicated the Eagleview WWTP to the Uwchlan Township Municipal Authority.”  Hankin Petition at 3.  Hankin further asserts that its interest is direct and immediate because Hankin relies on the Eagleview WWTP for current and future wastewater service to its development properties.  Hankin submits that no other party can adequately protect its interest in this proceeding.  The Township filed a Response to Harkin’s Petition and supports the request.


Shryock responds to Hankin’s Petition and asserts that it is untimely.  Shryock describes various aspects of this and related proceedings.
   Shryock asserts that these proceedings indicate that Hankin was clearly on notice regarding the existence of this specific proceeding and the issues involved.  Shryock argues further that any interest Hankin may assert is irrelevant to the jurisdictional issue involving Shryock and whether service extensions for Shryock would be appropriate.  According to Shryock, Hankin may have an interest in the Eagleview System, but that does not affect Shryock’s litigation revolving around sewer service from the Township’s municipal sewer facilities, which are not connected to the Eagleview WWTP.  Shryock Answer to Hankin at 3.  Alternatively, Shryock responds that when the Township files an application for a certificate of public convenience as required, Hankin may advance any interest it deems relevant in that proceeding.  Id.


We will deny Hankin’s Petition to Intervene.  Hankin fails to address the fact that its Petition to Intervene was filed after the entry of the Commission’s January 31 Order in this proceeding.  Our Regulation at 52 Pa. Code § 5.749(c), relating to the filing of petitions to intervene, provides, “Except with regard to statutory advocates under subsection (b)(4), intervention will not be permitted once an evidentiary hearing has concluded absent extraordinary circumstances.”  This proceeding has moved far past the evidentiary hearing stage.
  Hankin provides us with no description of “extraordinary circumstances” that could possibly justify intervention at this late date.  Accordingly, the Hankin Petition to Intervene must be denied.


In its Petition to Intervene, Hankin suggests that it may have been an indispensable party, “since the Commission’s order clearly does affect Hankin’s ability to control its assets.  As such, Hankin’s due process rights are clearly affected.”  Hankin Petition at 4.  We agree with Shryock’s response to this claim.  As noted by Shryock, the ultimate relief Shryock seeks is sewer service from the Interconnected System.  Hankin’s interest lies in the operation of the Eagleview system.  Hankin’s presence, or lack thereof, is not essential for the Commission to render complete relief in this proceeding.  Accordingly, Hankin’s suggestion that it “may have been an indispensable party” is incorrect.


Because we have denied Hankin’s Petition to Intervene, Hankin’s Petition to Reopen the Record is dismissed as moot.

Petition for Reconsideration



The Township asserts several theories in support of its requested reconsideration.  First, the Township asserts that our January 31 Order erroneously found that, “It is clear that the Township owns the Eagleview System.”  Township Petition for Reconsideration at 3, citing the January 31 Order at 14.  The Township argues that, in fact, the record established that the Eagelview WWTP, a major component of the Eagleview system, was owned by Hankin and Eagleview Enterprises.  Id.  The Township argues further that various proceedings before DEP indicate that ownership of the Eagleview facilities will ultimately be transferred to the Uwchlan Township Municipal Authority.  Id. at 4-5.  According to the Township, the various indications of ownership and the DEP proceedings were not considered by the Commission in rendering our January 31 Order.


The Township next asserts that this Commission has departed from precedent by establishing “a new bright line rule that a municipality cannot twice extend service beyond its borders.”  Township Petition for Reconsideration at 6.  The Township refers us to the matter of Petition of New Albany Borough, P-00991775 (Order entered March 3, 2000), for the proposition that a municipality may add extra-jurisdictional customers at different times without being held to provide extra-jurisdictional service subject to this Commission’s oversight.    The Township argues that the New Albany proceeding involved a municipality which provided extraterritorial service on three separate occasions.  Here, the Township asserts that it only provided such service on two occasions.


Finally, the Township asserts that the Commission has failed to afford necessary due process to the DEP.  According to the Township, although DEP was granted intervention in this proceeding on March 26, 2007, this Commission “did not provide timely notice to DEP of the pendency of this proceeding, which impacts DEP’s authority under the Pennsylvania Sewage Facilities Act and DEP’s Order of March 7, 2007.  The Township argues that the untimely notice “deprived DEP of the opportunity to meaningfully participate in the Motion for Partial Summary Judgment . . . .”  Township Petition for Reconsideration at 8-9.  We find it significant that the Township, and not DEP, has raised this argument.



Shryock first asserts that the Township has failed to present any new or novel arguments or other considerations which have been overlooked as required by Duick.  Shryock responds to the argument surrounding the finding that the Township owns the Eagleview system by asserting that to the extent there is error, “it is at most a typographical error.”  Shryock Answer to Township Petition for Reconsideration at 2.  Shryock argues that one must review both the entire January 31 Order as well as the Initial Decision of Administrative Law Judge Melillo to determine whether the isolated statement regarding ownership is a meaningful error.  Shryock points out that:

[I]t is clear that the Commission determined the Township’s status as “public utility” based on its operation of facilities to provide extraterritorial public utility service, some of which it owned and some of which it did not own, but all of which was used in connection with providing that service.
Shryock Answer to Township Petition for Reconsideration at 3.



Shryock also addresses the Township’s various claims regarding ownership and the need to reopen the record to receive information regarding certain transactions.  Shryock argues that the Township only initiated efforts to address its extraterritorial service after this proceeding was initiated.  According to Shryock, the Township “may not re-open the record to undo the claim Shryock perfected in July 2006 when it filed its complaint.”   Shryock Answer to Township Petition for Reconsideration at 3.



Shryock also contests the Township’s argument that the Commission has created a new bright line rule for extraterritorial service which departs from past precedent.  Shryock observes that the Township simply disagrees with the analysis of the ALJ and the Commission.  According to Shryock, the fact that the Township disagrees with the Commission’s application of prior cases does not mean that a new bright line rule has emerged.  Rather, the Township simply failed to prevail on its legal arguments.  Shryock asserts that the Commission correctly applied prior case law.  Shryock Answer to Township Petition for Reconsideration at 4.



Finally, Shryock asserts that the Township lacks standing to advance a due process claim on behalf of DEP.  Shryock notes that DEP intervened in this proceeding in March of 2007.  Since that formal intervention, Shryock observes that DEP has not advanced any claim of a due process violation.  Shryock states that, “Indeed, the DEP was served with all case filings at the ALJ’s direction (I.D. p. 4) and later elected not to file any exceptions to the ALJ’s [Initial Decision].”  Shryock Answer to Township Petition for Reconsideration at 4.

Disposition of Reconsideration


We will deny the Township’s Petition for Reconsideration.  The Township’s arguments relating to one sentence in our January 31 Order necessarily ignores the entirety of that Opinion and Order as well as the very thorough Initial Decision issued by the ALJ in this case.  In fact, the ALJ went to some lengths to specifically state that either ownership or operation of facilities used for public service can result in a finding of public utility status under Section 102 of the Code, 66 Pa. C.S. § 102.  We quote from the Initial Decision here:

 I was not required to determine facility ownership in this Initial Decision, since the Public Utility Code requires either ownership or operation of extraterritorial facilities for Commission jurisdiction to attach.
Initial Decision at 36 (emphasis in original).



The Township zeroes in on one sentence involving ownership, claims error and argues that the entire result is now compromised.  As stated, this overly simplistic argument totally ignores both the Initial Decision and the balance of our January 31 Order.  We stated the following with regard to the Eagleview system in that Order:
Whatever the working relationship between the Township and Hankin may be, the Treatment Plant Expansion Agreement established the duties of the two entities in relation to the Eagleview System.  The Agreement states that the Township “will retain ultimate responsibility for ensuring that the Treatment Plant is operated and maintained by Hankin in strict conformity with this Agreement.”  Treatment Plant Expansion Agreement at 2.  Even if Hankin were responsible for duties such as billing and responding to service calls, which this record establishes it is not, Hankin would only be doing so as the agent of the Township.  
January 31 Order at 14.



Clearly, both the ALJ and this Commission were focused on whether the Township could be deemed to be providing extraterritorial service through either ownership or operation of the subject facilities.  To the extent that error was committed in finding ownership, if any error occurred, it was immaterial to the basic findings regarding Township control and operation.


The Township next argues that this Commission has established a bright line rule on jurisdictional service.  However, as we discussed in our January 31 Order, we found (as did the ALJ) that the Township maintained a direct retail customer relationship with its outside customers.  It billed customers directly, collected payment, directly responded to service calls, answered billing and service questions, and operated and maintained outside facilities.  We also contrasted the Township’s service in this case to that of New Albany.  In this instance, the Township added outside customers very recently and would still add new customers as Eagleview Center is developed.  In addition, the Township indicated that it would consider continuing to expand service depending on future circumstances.  In New Albany, service had been extended to six specific customers thirty-seven years prior, due to the lack of service alternatives.  The service issue in that proceeding was limited to those six specific customers.  



On this issue, the Township is simply incorrect.  We have not departed from precedent to apply a bright line rule.  We have analyzed the facts presented here, applied the existing precedent and determined that the Township is providing extraterritorial service subject to this Commission’s jurisdiction.  Our finding is consistent with existing precedent, not a departure.  It is important to note that our finding here involves the manner in which the Township operated the subject systems, not simply the number of times it has opened the system to extraterritorial service.


On reconsideration, the Township also raises a due process concern relating to DEP.  As argued by Shryock, DEP has had full Party status in this proceeding since March of 2007.  If DEP has any concerns about the due process it has received during this proceeding, it has had every opportunity to raise them.  Even now, DEP does not raise any specific due process concerns in its response to the Petition for Reconsideration.  We find that there has been no violation of DEP’s due process rights in this proceeding.  


As part of its Petition for Reconsideration, the Township has also sought permission to reopen the record for the purpose of admitting evidence relating to purported transfers to the Uwchlan Township Municipal Authority.  We addressed this issue in our January 31 Order.  There, we stated that a “municipality may shed Commission jurisdiction by obtaining the Commission’s approval to abandon its service to extraterritorial customers and to transfer ownership of its extraterritorial operating assets to a true operating authority or to a private entity.”  January 31 Order at 20.  The Township has not filed any such abandonment application.  In addition, we have noted that specific issues involving extension of service to Shryock will be addressed on remand.  To the extent that ownership and or operation issues have been dramatically altered such that a directive to the Township on extension of service would be of no effect, evidence and argument relating to that issue may take place on remand.

Motion to Amend


The Township has requested that this Commission amend our January 31 Order to provide that the Order involves a controlling question of law as to which there is a substantial ground for difference of opinion and that an immediate appeal to the Commonwealth Court may materially advance the ultimate termination of the above-captioned matter.  See, Township Motion to Amend at 3-4.


The Township argues that this Commission’s January 31 Order is based “largely on findings that the Township (a) owned the Eagleview system, and (b) extended service beyond its corporate boundaries on more than one occasion.”  Township Motion to Amend at 4.  Noting its arguments throughout this matter, including its Petition for Reconsideration, the Township argues that there is clearly a substantial ground for difference of opinion in this matter.  Id. at 4-5.  



The Township has correctly cited to our Regulation at 52 Pa. Code § 5.633 for the proposition that an interlocutory order may be amended to provide that such an order may be subject to an immediate appeal based upon “a finding that the order involves a controlling question of law as to which there is a substantial ground for difference of opinion and that an immediate appeal to Commonwealth Court from the order may materially advance the ultimate termination of the matter.”  52 Pa. Code § 5.633(a).  


Shryock responds that “there are no substantial grounds for disagreement with the Commission’s conclusion that the Township operates as a de facto public utility such that the Commission has jurisdiction to order reasonable extensions of service to the Shryock Property.”  Shryock Answer to Petition to Amend at 2.


The mere fact that the Township did not prevail on its arguments does not equate to a finding that substantial grounds for difference of opinion exist.  The Township’s Petition for Reconsideration focuses on an overly simplistic reading of this Commission’s January 31 Order (and the ALJ’s Initial Decision) to claim error.  The Township then launches into a misstated claim that this Commission abandoned precedent to establish a “bright line rule” regarding extraterritorial service and jurisdiction.  The Township is incorrect on both theories.  We do not find that there are substantial grounds for a difference of opinion here.


We will not reiterate the entirety of the Initial Decision and our January 31 Order.  However, we reviewed the facts of record, applied the applicable precedent and reached a conclusion adverse to the Township.  That conclusion, while adverse to the Township, is well supported by the evidentiary record in this proceeding as well as applicable precedent.  Accordingly, we do not find that there are substantial grounds for disagreement regarding our conclusion in this facet of the case.  The Township’s Motion to Amend is denied.
Conclusion

Based on the foregoing discussion, we will deny the Petition for Reconsideration and to Reopen the Record as well as the Motion to Amend filed by the Township in this action.  We will also deny the Petition to Intervene filed by Hankin.  Hankin’s Petition to Reopen is dismissed as moot.  We also note that with this Opinion and Order, the remanded proceeding now pending in our Office of Administrative Law Judge should proceed in due course; THEREFORE,

IT IS ORDERED:

1.  That the Petition for Reconsideration and to Reopen the Record filed by Uwchlan Township is denied.
2.  That the Motion to Amend the Commission’s Opinion and Order of January 31, 2008, filed by Uwchlan Township is denied. 
3.  That the Petition to Intervene filed by The Hankin Group is denied.

4.  That the Petition to Reopen filed by The Hankin Group is dismissed.

5.  That the remanded proceeding at this docket currently pending in the Commission’s Office of Administrative Law Judge shall proceed in due course.

BY THE COMMISSION,

James J. McNulty

Secretary
(SEAL)

ORDER ADOPTED:  February 5, 2009
ORDER ENTERED:  February 5, 2009
	� 	The Township created the Uwchlan Township Municipal Authority in 1966 for the purposes of owning and operating a sewer system.  The Interconnected System is interconnected with other municipal systems and is now operated by the Township pursuant to a contract and Lease Agreement with the Authority.  Section 2.02 of that Lease Agreement provides that the Township can set rates for the Interconnected System.  The original lease entered into in 1973 provides in paragraph 9 that the Township, in its discretion and under certain conditions, may extend service to others.  See Exhibit A to the Preliminary Objections of Uwchlan Township.  The Authority does not provide service to any customers.  


	� 	Unilateral extension of service connotes that a municipality of its own accord agrees to provide service to customers beyond its corporate limits rather than being ordered to do so by a court or agency.  City of Erie v. Pa. PUC, 430 A.2d 1037 (Pa. Cmwlth. 1981).


� 	Application of Eagleview Enterprises, Inc., Docket No. A-230109 (filed December 11, 2006).  This application was withdrawn by Order issued on November 28, 2007.  


� 	We note that there may be additional evidentiary proceedings on remand.  However, Hankin’s requested intervention clearly goes to the jurisdictional issue now under review.  In that respect, the evidentiary hearings have long concluded.


� 	We note that DEP has filed a one-page response to the Township’s Petition for Reconsideration which expresses support in one sentence.  DEP did not advance any specific arguments or concerns relating to the due process argument made by the Township.
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