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I. Introduction

At its Public Meeting of September 25, 2008, at Docket No. D-2008-2056921, the Commission acknowledged receipt of the Final Report for the Audit of Verizon Pennsylvania Inc.’s (VPA) Network Modernization Plan Implementation Progress (Audit Report) as well as VPA’s Response.  The report details an audit of VPA’s Sixth Biennial Update encompassing VPA’s Network Modernization Plan (NMP) commitments for 2005 and 2006.  The Commission noted that it is responsible for monitoring VPA’s compliance with its NMP obligations under law and, further, is empowered to require customer refunds if an incumbent local exchange carrier (ILEC) is found, after notice and opportunity to be heard, to have failed to meet its NMP commitments [66 Pa. C.S. § 3015(a)(2)].  Accordingly, accurate reporting of an ILEC’s progress in meeting its NMP obligations is an essential component of this statutory framework.  Therefore, the Commission directed that a workshop be convened between Staff and VPA to address and settle the NMP reporting issues and audit recommendations that were unresolved at the time the Audit Report was presented at Public Meeting.  Consequently, VPA and Staff held meetings on October 1 and 24; November 21; December 5, 2008 and January 13 and January 14, 2009 to discuss resolution of the remaining unresolved recommendations and issues.  As a result of these meetings, we are pleased to report that VPA and Staff have reached an agreement on the remaining unresolved recommendations from the Audit Report.  Below is a summary of VPA’s proposed action on all relevant audit recommendations and Staff’s response.
Comparison Table Summarizing by Audit Recommendation 

VPA’s and Staff’s Positions as of the 
Public Meeting Date and Workshop Conclusion Date.

	Recommendation
	Status as of 9/25/08
	Status as of 1/27/09

	
	
	

	 1-1
	Disagree
	Agreement

	 1-2
	Disagree
	Agreement

	 1-3
	Disagree
	Agreement

	 1-4
	Disagree
	Agreement

	 1-5
	Agree
	Agreement

	 1-6
	Agree
	Agreement

	 1-7
	Agree
	Agreement

	 1-8
	Disagree
	Agreement

	 1-9
	Disagree
	Agreement

	 1-10
	Disagree
	Agreement

	 1-11
	Disagree
	Agreement

	 1-12
	Disagree
	Agreement

	 1-13
	Agree
	Agreement

	 1-14
	Agree
	Agreement

	 1-15
	Agree
	Agreement

	Recommendation
	Status as of 9/25/08
	Status as of 1/27/09

	 1-16
	Agree
	Agreement

	 1-17
	Agree
	Agreement

	 3-1
	Disagree
	Agreement

	 4-1
	Agree
	Agreement

	 4-2
	Agree
	Agreement

	 4-3
	Agree
	Agreement

	 5-1
	Agree
	Agreement

	 5-2
	Agree
	Agreement


II. Discussion
Recommendation 1-1: Verify that VPA has sufficient spare fiber capacity in all of its central offices to meet its stated level of compliance with the NMP commitments prior to issuing future biennial updates.

VPA’s Position:


VPA maintains that its comprehensive existing business practices and extensive capital investment in fiber ensure sufficient spare fiber capacity as demonstrated by its historical provisioning performance for fiber-based services.  VPA respectfully suggests that Liberty’s recommendation of an audit of spare fiber – an expensive and time-consuming process – would be an unnecessary diversion of resources that can be more productively utilized elsewhere.  VPA already has effective practices in place to track spare fiber and augment it as needed.  Therefore, implementation of Recommendation 1-1 is not necessary.
Staff’s Position:


Staff supports Liberty’s recommendation and believes that VPA’s reliance on its existing policies and procedures (i.e., business rules) rather than compiling hard data suggested by Liberty could lead to potential errors in reporting its biennial data.  However, Staff recognizes that it is not the Commission’s role to micro-manage the operation of a utility with respect to how it should account for working and spare fiber as part of its business operation.  In addition, Staff agrees that the true measure of VPA’s broadband capacity can be monitored through performance of provisioning service to customers within a commercially reasonable timeframe.  Therefore, Staff does not believe it is necessary to contest VPA’s disagreement with the recommendation but rather emphasizes that the Commission has the authority to investigate and penalize VPA if it does not have enough spare fiber capacity to timely provision customer requests in the future.  In fact, VPA and Commission Staff have agreed to create benchmarks for provisioning performance (see Recommendation 1-3).
Recommendation 1-2: Implement the systems and software required to mechanize VPA’s fiber facility records.  Until such a mechanized system is developed and operational, standardize the method used for maintaining the manual fiber facility records.

VPA’s Position:

  
Each engineer maintains his or her own records regarding fiber facilities and their status (e.g., working, spare, planned for use or planned for reinforcement).  Although each engineer’s records may look slightly different, they all contain the same fundamental data.  In addition, VPA has no business need for a mechanized system and mechanization would not improve provisioning performance, as network engineers are held accountable for meeting provisioning performance levels through quarterly performance reviews.  Therefore, VPA does not plan to develop a mechanized recordkeeping system because its current records are consistent and adequate.

Staff’s Position:
Staff supports Liberty’s recommendation and believes that VPA could develop additional checks and balances to help ensure sufficient spare fiber capacity.  However, Staff recognizes that it is VPA’s prerogative to use different methods for inventorying its fiber than what Liberty has proposed.  Since fiber availability ultimately supports provisioning, Staff accepts VPA’s response but notes that VPA’s provisioning performance may and will be monitored going forward.  (Refer to Recommendation 1-3 for more details on monitoring provisioning performance.)
Recommendation 1-3: Adjust the reported broadband availability percentages to account for orders not meeting the required provisioning intervals (10 days of a customer’s request for 1.544 Mbps and above, and 60 days for 45 Mbps and above).  Also, report more useful information in the biennial updates to show the percentage of orders provisioned within the required provisioning interval and the average time it took to provision the orders that did not meet the required interval.

VPA’s Position:


VPA agrees to provide the percentage of orders meeting the 10 day and 60 day interval, respectively. In addition, VPA will continue to provide the average provisioning interval.  However, VPA does not agree that the broadband availability percentage should be reduced based on provisioning performance.  VPA contends that making a downward adjustment to the overall availability percentage based on orders for a small subset of all of the lines to which broadband is available is an apples-to-oranges exercise because no direct correlation can be drawn between the percentage of orders exceeding the interval and the total percentage of broadband available lines.  On the other hand, VPA does agree that a benchmark for provisioning performance is an adequate and efficient way to monitor VPA’s performance and has proposed provisioning benchmarks to be met for both DSL and FiOS on a going-forward basis through the year 2012 and to defer establishing benchmarks for 2013-2014 and 2015 until the latter part of 2012.  As discussed immediately below, Staff agrees with this proposed resolution for provisioning performance.  The proposed provisioning benchmarks can be found in Appendix A.

VPA, Liberty, and Staff have agreed that it is not reasonable to expect VPA to provide 100% perfect performance provisioning of 1.544 Mbps service within ten days or 45 Mbps service within 60 days.  However, given the requirements of 66 Pa. C.S. 
§ 3014(b)(5) and VPA’s NMP regarding these time-frames, it is reasonable to expect a substantial portion of orders, as presented in Appendix A, to be provisioned within the stated time-frames.  Therefore, based on VPA’s current and historical provisioning results and the fact that DSL and 45 Mbps service is a more mature service with much of the required facilities already deployed, it would be reasonable to conclude that VPA’s provisioning performance is per se adequate and reasonable when 95% of these orders are provisioned within 10 business days of a customer’s request for DSL and 60 days from a customer’s request for 45 Mbps during 2007-2008 (2009 Biennial Update); 2009-2010 (2011 Biennial Update); and 2011-2012 (2013 Biennial Update).  VPA notes that for DSL its systems cannot exclude delays caused by the customer, thereby skewing the provisioning percentages downward. Also, many of the other reasons VPA missed the ten-day provisioning window can be beyond the control of VPA, such as vendor shortages, extreme weather conditions, etc.  

VPA and Staff have also agreed that at this point in the evolution of FiOS service, it would not be reasonable to expect FiOS orders to meet the same provisioning benchmark as DSL.  The reason lower benchmarks are appropriate at this time is that FiOS is being delivered to Pennsylvania customers on a brand new network, including new central office and interoffice equipment, new feeder and distribution plant, drop loops and optical network terminations, and often the provision of connectivity inside customer’s homes or businesses.  A large majority of customers requesting FiOS data service also simultaneously request FiOS video service.  A FiOS service installation with video often requires an entire day for a technician to complete as opposed to DSL installation which usually does not require a technician to be dispatched.  In addition, the bundling of services (voice, data and video) is a competitive product for customers and VPA has experienced significant pent-up demand in new markets.  Furthermore, where buried facilities are involved, by law VPA must comply with PA ONE CALL requirements, which generally adds 3 business days to the installation intervals.    The length of time required to install FiOS, coupled with the tremendous demand that occurs when FiOS video is rolled out to specific franchise areas, can extend provisioning intervals.


Therefore, for the next three Biennial Updates, VPA and Staff have agreed to lower percentage benchmarks, albeit steadily increasing, for FiOS than the benchmark for DSL.  In the meantime, VPA has responded to FiOS provisioning issues by moving a significant number of technicians to areas where FiOS is being rolled out, as well as providing weekend installation dates.  Further, the overwhelming majority of areas where VPA has deployed FiOS as of today already have access to broadband DSL within 10 business days, thereby meeting VPA’s Act 183 broadband deployment and availability obligation to such customers.  FiOS data in those areas is not necessary to achieve broadband availability, but is a new or second generation broadband option in the marketplace and when offered along with video is expected to be very attractive to customers and competitive with competitors’ products.  VPA is not able to exclude orders from these already broadband-compliant areas when calculating its FiOS provisioning intervals and inclusion of these orders may upwardly skew broadband service order time for completion results (thereby skewing downward the percentage completed within 10 days).  VPA further notes that FiOS broadband service is provisioned with a minimum bandwidth of up to 10 Mbps downstream and up to 2 Mbps upstream, far in excess of the statutory required bandwidth of 1.544 Mbps downstream and 128 Kbps upstream. 

Because FiOS is a new service delivered on a new network, with many yet to be determined variables affecting provisioning intervals, especially in the later years of the NMP, VPA and Staff have agreed to meet in the latter part of 2012 to negotiate a reasonable provisioning benchmark (or benchmarks) for FiOS for the Tenth Biennial Update (2013-2014) and the Eleventh Biennial Update (2015).  In addition, VPA and Staff have agreed to revisit the DSL provisioning benchmark for the same time period in order to account for market and technology changes in the future.  VPA discussed with Staff the fact that the final 10% of access lines to which DSL will be made available and provisioned will be the most difficult because these lines are likely to be located in very rural areas and may require additional time and resources to build and provision.  These areas may have an increased likelihood of dispatches for reasons such as removing bridge taps and load coils.  VPA asserts and Staff agrees that future changes could influence (negatively or positively) the provisioning of FiOS, DSL or 45 Mbps service and therefore provisioning benchmarks should be established in late 2012 when more data is available.

VPA and Staff have agreed to these provisioning benchmarks solely for the purpose of measuring compliance with VPA’s broadband deployment commitments, and such benchmarks do not and cannot provide a basis for the Commission to exercise jurisdiction over the unregulated FiOS or other broadband services that are provided over the network. VPA expressly reserves the right to contest any assertion of such jurisdiction by the Commission.
Staff’s Position:


Staff agrees with Liberty that averages, although useful, do not always provide a complete picture of performance.  Therefore, Staff agrees that the additional information VPA has offered to provide is acceptable and conforms to Liberty’s recommendation.  However, Staff also agrees generally with Liberty’s recommendation to adjust broadband availability by the amount of orders that miss the provisioning interval.  Since broadband availability is defined as “access to broadband service by a retail customer within ten business days after receiving the customer’s request for a broadband service” [66 Pa. C.S. § 3014(b)(5)], broadband availability is directly dependent on provisioning performance.  
Provisioning performance can be affected by a multitude of variables such as take rates of service (i.e., high or low volume of requests for service), weather conditions, staffing issues, etc.  Since these variables are time and site specific, applying the same level of performance across VPA’s footprint would necessitate making an assumption that all regions and conditions are identical.  Furthermore, the conditions that affect provisioning performance are temporary in nature and measured on an ongoing basis whereas broadband availability is measured at a specific point of time.  These two reasons indicate that historical provisioning can provide insight on VPA’s future performance but will create a random error if used to reduce broadband availability.  While Staff generally concurs with Liberty’s recommendation, it agrees with VPA that the most prudent method of enforcement is to monitor broadband availability and provisioning performance separately.  Staff, therefore, supports the adoption of a benchmark for provisioning performance.

During the workshop it became evident to Staff that there are disparities in provisioning VPA’s FiOS and DSL based broadband service.  VPA’s FiOS data service is often coupled with voice and video service.  The bundled package requires additional time to provision than the data package, due primarily to video installation requirements.  More importantly, FiOS service requires new fiber facilities to the customer’s premise while DSL service can be provisioned from the existing copper backbone.  In addition, VPA supplied documentation showing that customer orders for FiOS in newly opened markets normally take time well in excess of the time to provision typical customer demand.
  This increased workload has a negative impact on provisioning performance since VPA can not accurately project customer take-rates (i.e. location, time, and service).  For these reasons, Staff and VPA agreed to create separate benchmarks for provisioning FiOS and DSL services as seen in Appendix A.
Staff also agrees with VPA’s proposal to defer setting benchmarks for 2014 and 2015 until the latter part of 2012.  VPA asserts that it is unable to project its future provisioning performance due primarily to market conditions, technology advancements, etc.  Staff understands that a majority of the broadband build out after 2012 will be dedicated in the more remote portions of the rural market, which may pose unique or atypical conditions not experienced in urban and suburban markets.  Furthermore, VPA’s FiOS service is a relatively new service, which lacks sufficient historical data to accurately and fairly project future performance.  Staff, on the other hand, does not believe that provisioning performance should degrade over time and, in fact, Staff believes that provisioning performance should improve in later years.  Staff further contends that as the market becomes saturated, VPA’s provisioning performance will increase due to efficiencies in work flow management, increased provisioning experience, a robust broadband available network, etc.  However, Staff acknowledges that some of the concerns raised by VPA may adversely affect provisioning performance in the future. Therefore, Staff agrees that it makes good sense to reevaluate provisioning performance benchmarks in the latter part of 2012, when additional market and provisioning data will be available to allow both sides to develop an accurate and responsible benchmark for the last two reporting periods of broadband deployment under VPA’s NMP.  
Staff and VPA both compromised to achieve an agreement to the provisioning benchmarks recommended in Appendix A.  Staff notes that 66 Pa. C.S. § 3014(b)(5) states that, “A local exchange telecommunications company . . . may amend its network modernization plan to extend the period of time within which broadband service must be made available to a customer to up to ten business days after the customer’s request for broadband service.”  While this language supports a benchmark of 100% for provisioning performance, both Staff and VPA agree that a benchmark of 100% creates a perfection standard that is both unreasonable and unrealistic in actual practice.  Instead, Staff and VPA believe that the Commission, in fact, has the discretion to determine that VPA is in substantial compliance under the statute if the proposed “safe harbor” benchmark has been met.  
There are several reasons why Staff and VPA believe that a perfection standard should not be implemented.  For instance, Act 183 does not account for conditions that affect provisioning that are outside the control of the utility.  VPA is unable to exclude DSL orders that are delayed by customers as discussed in Recommendation 1-11.  In addition, VPA experienced a drop in its provisioning performance when Hurricane Katrina disrupted supply of DSL equipment.  It seems reasonable and good public policy to exclude situations where the provisioning failure is the result of customer caused or extreme weather conditions, or other similar situations that are outside the control of the utility.  Since VPA has indicated in Recommendation 1-11 that it is unable to exclude these orders for DSL/45 Mbps reporting requirements, Staff believes these types of circumstances have been sufficiently built into VPA’s provisioning benchmarks in Appendix A, but that it should be revisited in the latter part of 2012 to see what, if any, adjustments should be made.  Additionally, Staff notes that if VPA later gains the ability to exclude these types of DSL orders, this will potentially support an upward adjust in the DSL/45 Mbps provisioning benchmarks for 2014 and 2015.  
For FiOS, Staff agrees that a reduced provisioning benchmark is justified at the current time.  As mentioned earlier, there are installation and other requirements in FiOS provisioning that do not currently affect DSL/45 Mbps provisioning.  In addition, Staff and VPA both note that FiOS is, at least for many customers, a second generation broadband service.  Many of the areas where FiOS is being deployed are already served by DSL/45 Mbps.  Furthermore, Staff is hesitant to create a FiOS benchmark that would stifle FiOS growth or competition within Pennsylvania.  However, Staff and VPA both agree that it is reasonable to establish FiOS provisioning performance benchmarks that steadily increase over time and to revisit the issue based on more complete data in 2012.  Staff, therefore, agrees with the provisioning benchmarks found within Appendix A for FiOS with the ability to revisit the issue latter part of 2012.
Staff and VPA agree that “safe harbor” provisioning benchmarks for both DSL and FiOS should be established by the Commission.  Under these safe harbor provisions found in Appendix A, if VPA performs at or above the benchmarks, the Commission will exercise its discretion to presume that VPA’s failure to provision every account within 10 or 60 days was not material enough to impact compliance with broadband deployment commitments.  If VPA misses the benchmark, then the Commission may investigate the impact on its broadband deployment commitments as more specifically set forth in Appendix A.  However, Staff notes that meeting this safe harbor does not preclude the Commission from assessing penalties pursuant to 66 Pa. C.S. § 3015(a)(2) in situations where VPA has negligently or intentionally failed to provide adequate or reasonable service to any market or submarket or to any individual customer who wanted broadband service installed at his home or business or for failing to meet any other NMP commitment as described in Appendix A.
Recommendation 1-4: Mechanize the NMP reporting process and calculations as much as possible in order to minimize the impact of human error.  Implement an internal audit process that reviews the information reported in the VPA biennial updates before issuing them, and maintain a full audit trail of all the data and figures VPA reports in its biennial updates.

VPA’s Position:


VPA agrees with the finding that a small number of inadvertent errors were made in the Sixth Biennial Update.  To improve reporting accuracy in future biennial reports, VPA is taking the following actions:
· The collection of broadband customer counts is being mechanized to gather this data from VPA’s billing databases.  Mechanization of this process on a national basis is necessary to comply with reporting requirements in FCC Docket No. 07-38.  This will eliminate any ambiguities resulting from the manual collection of broadband customer counts used in previous years and standardize the business rules.
· Additional mechanization of broadband availability counts is under way examining access lines up to 18 kft with broadband compliant DSL capability and all FiOS-capable access lines.  This mechanization eliminates the manual nature of counting FiOS availability (and the resulting exclusion of some FiOS-capable lines), as well as under reporting of broadband availability as a result of the ultra-conservative “under 12 kft” DSL assumptions used in prior updates.
· VPA will update its business rules and fully document the mechanization of the broadband availability counts.
· The count of DSL lines in-service at the wire center level is being mechanized and VPA anticipates that data will be available for the 2008 update due in June 2009.

· VPA will maintain an updated list of qualifying public schools, health care facilities and industrial parks to ensure the placement of broadband facilities in the adjacent rights-of-way as discussed in the June 12, 2008 audit workshop.

· VPA will more accurately define and consistently report its capital investments in the broadband network in future NMP biennial updates.  Additional internal controls will also further increase accuracy in the reporting of financial data included in future updates.

· Additional personnel/resources will be utilized to review future biennial update reports to improve accuracy, including:

· Once the draft biennial report is complete, it will be returned to the subject matter experts who have supplied report data, for review, audit and approval within their organizations in order to confirm that the applicable section of the report is accurate.  Managers of the subject matter experts will be asked to affirm the accuracy of the data supplied by their organizations.

· A final draft of the biennial report will be circulated in the Legal and Regulatory Affairs organizations, respectively, for review and approval, prior to filing.
· VPA will perform random internal audits of selected sections of the biennial report by the internal audit organization as it deems appropriate.
Staff’s Position:


Staff believes that if VPA’s proposed actions are effectively implemented they will be sufficient and will provide the additional review/mechanization needed to ensure accuracy within future biennial reports. 
Recommendation 1-5: Reach an agreement with the Commission Staff on what data must be reported in future biennial updates to provide useful information on the utilization of broadband services and the growth of these services over time.

VPA’s Position:


VPA agrees that the broadband customer count data provided in the Sixth Biennial Update was not particularly useful.  VPA made its best effort to manually count broadband customers as accurately as possible.  However, VPA is in the process of developing an automated process to count broadband customers to comply with an FCC Order at Docket No. 07-38.  It is anticipated that this process will be in place for use in the next update scheduled to be filed in June 2009.
Staff’s Position:


Staff understands VPA’s initial limitation in providing customer count data but also recognizes that the FCC Order at Docket No. 07-38 will resolve this issue.  Staff, therefore, agrees that VPA’s proposed action should resolve this recommendation.
Recommendation 1-6: Implement a revised broadband availability identification process that more accurately represents VPA’s ability to support broadband DSL service in its network.

VPA’s Position:


VPA agrees that the current criteria for determining broadband capability for loops results in a considerable understatement of VPA’s broadband availability.  For future biennial reports VPA will use performance-based testing to determine the actual broadband capacity of lines up to 18,000 feet in order to calculate broadband availability.  VPA will also adjust broadband availability on lines below 12,000 feet in length to match the performance-based testing, but will modify that adjustment upon confirmation that line conditioning (e.g., removing bridge taps, etc.) enables broadband provisioning within ten business days.
Staff’s Position:


Staff agrees that basing broadband availability on loop length alone does not provide an accurate picture of actual broadband availability.  Moreover, Staff agrees that VPA’s proposed action is the most logical and accurate way to qualify and report lines for broadband availability.  
Recommendation 1-7: Implement the systems development necessary to include all of its FiOS lines in future biennial updates.

VPA’s Position:


VPA agrees that all FiOS lines should be counted in future biennial updates.  VPA is developing a mechanized DSL/FiOS counting process that is anticipated to be in place to determine the end of year 2008 status for the biennial update which will be filed in June 2009.

Staff’s Position:


Staff agrees that mechanization of the DSL/FiOS counting process will provide a more consistent and accurate method to report broadband availability.
Recommendation 1-8: Use a universal standard unit for calculating VPA’s broadband availability percentage in future biennial updates.

VPA’s Position:


VPA disagrees with Liberty’s conclusion that it is not currently calculating broadband availability consistently.  To the contrary, VPA consistently counts each working telephone number as a separate access line, regardless of the technology used to serve the customer.  Therefore, VPA’s methodology is consistent and reasonable in counting access lines whether fed by copper or fiber.  Furthermore, VPA notes that 66 Pa.  C.S. § 3014(b) (3) (ii) (A) states that broadband availability must be to 100% of its total retail access lines.  Clearly, the statute bases the calculation of broadband availability on access lines and not on households or any other measure.  However, in order to avoid confusion in future biennial updates, VPA will state that the NMP metrics were generated using access lines which are defined as operating telephone numbers.
Staff’s Position:


Staff agrees that VPA is consistently utilizing access lines (defined as working telephone numbers by VPA) to calculate broadband availability, regardless of technology used.  However, Staff supports Liberty’s recommendation that there is an inherent flaw in access line counting between FiOS and DSL service.  Since advanced technology like FiOS and some copper based products can provision multiple telephone lines on a single facility, broadband availability could be distorted.  Staff contends that, at least theoretically, there could be a different result when one measures broadband availability by access line (telephone number) as opposed to measuring customers or households passed, particularly in areas where there is a concentration of multi-unit or multi-telephone number households.  This difference, hypothetically, could result in a biased availability percentage; however, neither Liberty during the audit nor Staff has identified any evidence to suggest that VPA’s current data is biased.  

Moreover, Staff acknowledges that the difference between households and telephone numbers is negligible if the average number of telephone numbers per household is relatively consistent between areas with broadband available and those without broadband.  In addition, 66 Pa. C.S. § 3014(b) (3) (ii) (A) and VPA’s approved Network Modernization Plan confirms that Chapter 30 and Act 183 intended for access lines to be the component in which broadband availability is to be computed.  Furthermore, Act 183 of 2004 provides safeguards for unbalanced deployment.  For example, the bona fide retail request program pursuant to 66 Pa. C.S. § 3014(c) allows customers to request advanced services, regardless of their usage.  Moreover, section 3003(b) (2) of Chapter 30 requires VPA to balance deployment of broadband to rural, suburban, and urban areas.  Although Staff agrees in principle with Liberty’s recommendation, it would appear that appropriate safeguards are in place to prevent any biased reporting of the results, because broadband service, as a practical matter, will be deployed to diverse areas and customers.  Staff agrees with VPA that switching from access lines to another measure could distort future biennial updates.  Therefore, Staff agrees that broadband availability should continue to be calculated using access lines.  
Recommendation 1-9: Include only lines readily available to support broadband service in the numerator of the percentage availability calculation.

VPA’s Position:


VPA monitors DSL capacity and initiates a relief job using a “10 weeks to exhaust” criteria.  This process is designed to maintain spare DSL capacity by triggering a DSL relief job in a timely manner, prior to exhaust.  Nevertheless, occasionally unexpected customer demand outpaces DSL capacity resulting in a short delay in provisioning DSL service in a particular area.  Spare DSL capacity is restored after a short period (i.e., a few days to a couple of weeks) which alleviates the temporary exhaust.  VPA will, however, adjust its reported broadband availability results by discounting any lines affected by this temporary facility exhaust status at the end of the biennial reporting period, without waiver of its option in the future to accept the Staff’s other alternative, described below.
Staff’s Position:


Staff agrees with Liberty’s conclusion that VPA is counting the lines with service exhaust orders as broadband available but is telling customers inquiring about service simply that broadband service in not available at this time and to check back later.  As a result, customers counted as having broadband available are sometimes being told that broadband is not available which is obviously contradictory.  Either the customer’s residence or business is broadband available and can place an order at anytime regardless of the conditions on the line or broadband service is not available to that customer.  

Staff understands VPA’s position that lines with ‘temporary’ service exhaust orders are broadband available (because the equipment is in place to support broadband technology for customers in that area).  Furthermore, even when the lines are readily available for broadband (i.e., no exhaust order situation exists) some level of conditioning/work has to be performed to activate broadband services to new customers.  On the other hand, during a service exhaust condition VPA is simply telling the customer that broadband service in not available at this time and to check back later.  Staff asserts that VPA should instead accept orders from these customers and include the time interval to activate their lines/requests when computing its provisioning performance.  
Ultimately, either the customer’s residence or business is broadband available and can place an order at anytime regardless of the conditions on the line or that customer is not available to receive broadband service.  Staff therefore can accept VPA’s inclusion of lines with service exhaust conditions as part of its broadband availability data, if and only if, VPA accepts orders and measures provisioning performance from any customer who is counted as being broadband available regardless of the condition that may delay actual order fulfillment.  Alternatively, VPA should exclude these lines from its broadband availability count at the end of the biennial reporting period.  VPA has opted for the latter alternative, without waiver of the option to revert to the other option in the future.
Recommendation 1-10: Use consistent data sources for reporting broadband availability in the biennial updates and for reporting broadband availability on VPA’s website, including only lines that are readily available for the provision of broadband service.

VPA’s Position:


The two main reasons for differences between VPA’s Golden Source database (used to calculate broadband availability) and VPA’s website (used to communicate to customers if they can or cannot receive broadband) were a programming issue related to how Golden Source was populated and the service exhaust conditions discussed in Recommendation 1-9.  The software issue has been resolved.  In order to maintain consistency with broadband availability as shown on VPA’s website, those lines shown as broadband available in Golden Source but affected by temporary facility exhaust will not be included in VPA’s calculation of broadband available access lines for future biennial updates.

Staff’s Position:


Staff fully supports Liberty’s recommendation regarding the different information provided by VPA’s website and its Golden source database.  As stated in Staff’s Response to Recommendation 1-9, either a customer is broadband available and can submit an order for service and for which the 10 day or 60 day, as appropriate, provisioning count should start, or they are not broadband available and hence can not submit an order.  The resolution agreed to here by VPA reflects what it has agreed to do on Recommendation 1-9 and is acceptable to Staff.  
Recommendation 1-11: Exclude all orders that were delayed for customer-caused reasons from the performance calculation.
VPA’s Position:


In theory, VPA is in agreement with Liberty’s recommendation; however, VPA does not have a practical mechanized way to exclude DSL orders delayed for customer-caused reasons from its tracing data.  On the other hand, VPA does have the capability to exclude FiOS orders delayed for customer-caused reasons and does reflect this exclusion in its calculations.  
After this issue was raised in the audit, VPA reexamined its DSL provisioning systems and data elements in an attempt to find an efficient means to exclude “customer-caused” delayed orders from DSL provisioning results.  Based on that research, however, VPA’s systems cannot presently exclude those “customer-caused” orders without extensive and costly system changes.  Consequently, VPA is willing to accept the minor negative impact to its provisioning performance which results from its inability to track and remove the impact of customer-caused delays.
Staff’s Position:


Staff supports Liberty’s recommendation and agrees that customer-caused delays in provisioning broadband should be excluded from provisioning performance results.  However, Staff accepts VPA’s position that it is too costly to implement the system changes necessary to effectuate this exclusion.  Further, the Commission does not intend to micro-manage the operations of a utility.  Consequently, if VPA does not exclude customer-caused DSL order delays, any failures to meet the provisioning benchmark (as discussed in Recommendation 1-3) will be counted against VPA whether or not the misses were the result of customer-caused delays.
Recommendation 1-12: Clearly document the process used to calculate the broadband availability percentages reported in the biennial updates to provide a clear audit trail to support the results.

VPA’s Position:


VPA states that with the exception of a small number of inadvertent reporting errors out of the thousands of data elements reported, it has taken great pains to ensure the complete and accurate reporting on the status of its NMP commitments and requirements.  VPA asserts that its broadband availability and rural DSL availability calculations are correct and fully documented.  Notwithstanding the high quality of its audit calculations and supporting documentation, VPA has implemented a number of mechanizations and additional quality checks as described in VPA’s Position on Recommendation 1-4.  
Staff’s Position:


Staff believes that VPA’s proposed changes, as laid out in Recommendation 1‑4, if effectively implemented do resolve the issues identified in this recommendation.  Therefore, Staff agrees with VPA’s proposed actions.

Recommendation 1-13: Report the number of DSL lines in service at the end of the reporting period disaggregated by each of the three exchange classifications in addition to (or in lieu of) reporting the number of internet service providers and content providers in future biennial updates.  Also, report the number of DSL lines in service at the end of the reporting period for the past two biennial updates to provide the information needed to determine the growth rate for DSL service.

VPA’s Position:

VPA will provide DSL lines in service, disaggregated by each of the three exchange classifications, instead of the number of customers in service, beginning with the 2008 biennial update to be filed in June 2009. 
Staff’s Position:


Staff agrees that VPA’s commitment to provide DSL lines in service, disaggregated by the three exchange classifications, is sufficient and will provide useful customer broadband purchase or take-rates.
Recommendation 1-14: Propose a definition of the requirements of the NMP commitment to have broadband facilities in or adjacent to the nearest right-of-way for public schools, health care facilities, and industrial parks and obtain agreement on this definition from the Commission Staff.

VPA’s Position:


VPA proposed that “adjacent” should be interpreted to mean that facilities are in place to allow for the provisioning of broadband services to those institutions within the required interval (i.e., 10 business days for 1.544 Mbps and 60 business days for DS3 and higher services).  

Staff’s Position:


Pursuant to 66 Pa. C.S. § 3014 (b)(4), ILECs must “commit to universal broadband deployment in or adjacent to public rights-of-way abutting all public schools, including the administration offices supporting public schools, industrial parks and health care facilities in its service territory…”  Since Act 183 does not define what was intended by “adjacent to” and the relevance to VPA’s NMP commitment, VPA proposed a definition.  Staff is in general agreement that VPA’s definition helps to clarify what is necessary to fulfill the statutory requirements and that the use of this definition will validate VPA’s ability to provision broadband service to public schools, industrial parks, and health care facilities within the required interval (i.e., 10 business days for 1.544 Mbps and 60 business days for DS3 and higher services).  
Recommendation 1-15: Determine the requirements for compliance with the NMP commitment to have broadband facilities in or adjacent to the nearest right-of-way for public schools, health care facilities, and industrial parks.

VPA’s Position:


VPA will continue to place broadband facilities adjacent to public schools, health care facilities, and industrial parks.  Broadband facilities will be placed adjacent to such entities (as defined in Recommendation 1-14) in existence before and after December 2005.
Staff’s Position:


Staff agrees with VPA’s proposed action of continuing to place facilities adjacent to public schools, health care facilities, and industrial parks after December 2005.

Recommendation 1-16: Develop an updated centralized master list of public schools, health care facilities, and industrial parks and continue to update this list when new facilities are added and others are retired.

VPA’s Position:


VPA will maintain an updated list of qualifying public schools, healthcare facilities and industrial parks in order to demonstrate its continuing compliance with the requirement to place broadband facilities adjacent to these institutions.
Staff’s Position:


Staff agrees with VPA’s proposed action for maintaining and updating lists of public schools, healthcare facilities and industrial parks will satisfy this recommendation.

Recommendation 1-17: Modify reporting of fiber facilities that VPA has deployed and that are available for customer service in future biennial updates to account for fiber cable conductor miles that have been retired.

VPA’s Position:


VPA will provide net fiber conductor mile additions, which provides the fiber available for customer service, in future biennial updates beginning with the 7th Biennial Update which will be filed in June 2009.  Since there is no requirement to report historical fiber additions, VPA will cease to include the chart on cumulative VPA fiber optic cable deployment.
Staff’s Position:


Staff accepts VPA’s proposed action of providing net fiber conductor mile additions.

Recommendation 3-1: Conduct a statewide internal audit to compare the working and spare fibers in the central office to VPA fiber facilities inventory records and update the facilities inventory records so that they accurately reflect the actual working and spare fiber strands in VPA’s network.

VPA’s Position:


VPA contends that its actual performance in filling orders for high capacity fiber-based services within commercially reasonable time frames demonstrates that there is adequate spare fiber to meet its customers’ needs.  Therefore, any inadvertent fiber inventory discrepancies have not prevented VPA from meeting its network modernization goals.  Consequently, VPA respectfully submits that it is not efficient or productive to require it to expend resources for what it believes is a needless audit to correct an issue that does not affect performance. 
Staff’s Position:
Staff supports Liberty’s recommendation and is concerned that VPA does not have accurate fiber records.  However, Staff acknowledges that it is not the Commission’s role to micro-manage utilities and therefore VPA should be permitted to adopt different methods than those recommended by Liberty to track working and spare fibers.  While Staff accepts VPA’s response, it notes that nothing precludes the Commission from investigating and penalizing VPA if it is discovered that VPA is not able to meet its availability and provisioning obligations in future reports (see Recommendation 1-3 for more detail regarding benchmarking performance).
Recommendation 4-1: Report the composition of capital expenditures consistently in the VPA biennial updates and explicitly label the types of capital expenditures reported.

VPA’s Position:


VPA asserts that its method of reporting capital expenditures in the Sixth Biennial Update is reasonable and consistent with financial reporting practices.  However, VPA agrees to be clearer in its reporting of capital investments in future biennial updates by using consistent terms and providing definitions of those terms.
Staff’s Position:


Staff agrees that VPA’s proposed action to use consistent terms that are fully defined will provide added clarity to its capital investment reporting.
Recommendation 4-2: Work with the Commission Staff to achieve agreement on the categories of capital investment to be reported in future biennial updates.

VPA’s Position:


The reporting requirement for capital expenditures is to “provide the level of capital investment being made to develop the broadband network.”  There is no requirement to report capital expenditures by network technology.  However, VPA agrees to be clearer in the reporting of capital investment in the broadband network in future biennial updates.

Staff’s Position:


Staff agrees that VPA’s proposed action for providing clearer reporting as discussed in Recommendation 4-1 will allow for more consistent and useful capital data.
Recommendation 4-3: Review internal controls, validation of work documents, and staffing to ensure accurate reporting of the financial data in VPA’s biennial updates.

VPA’s Position:


VPA acknowledges and agrees with the importance of reporting accuracy in the NMP Biennial Updates and it is VPA’s policy to report information to the Commission accurately.  Therefore, as detailed in its Position on Recommendation 1-4, VPA will utilize additional internal controls to ensure accurate reporting of financial data in all future biennial updates.  

Staff’s Position:


Staff agrees that additional quality checks and resources that if properly implemented and utilized will provide a more accurate report and therefore, agrees with VPA’s proposed action.

Recommendation 5-1: Provide sufficient information in the biennial updates to support its ability to meet its 2015 NMP commitments, in addition to providing its projected commitment budget for the first year after the reporting period.

VPA’s Position:

VPA will provide projected capital investment one additional year beyond that which is currently provided.

Staff’s Position:


Staff agrees that the projected capital investment data will provide better information to support VPA’s ability to meet its 2015 commitments.  Therefore, Staff agrees with VPA’s proposed action.  
Recommendation 5-2: Review internal controls, validation, and staffing to ensure accurate reporting of the capital budget data in VPA’s biennial update.

VPA’s Position:


VPA acknowledges and agrees with the importance of reporting accuracy in the NMP Biennial Updates and it is VPA’s policy to report information to the Commission accurately.  Therefore, VPA will utilize additional internal controls and validation to ensure accurate reporting of financial data, as detailed in its Position on  Recommendation 1-4,  in all future biennial updates.  

Staff’s Position:


Staff agrees that additional quality checks and resources that if effectively implemented will provide a more accurate report and, therefore, agrees with VPA’s proposed action.

III. Conclusion

Staff and VPA were able to discuss and resolve all outstanding issues within the Final Report for the Audit of VPA’s Network Modernization Plan Implementation Progress.  Overall, the recommendations and subsequent discussion on all 23 recommendations will provide for more accurate and useful biennial updates.  In addition, Staff and VPA have agreed to reconvene the workshop in the latter part of 2012 to establish benchmarks for the Tenth Biennial Update (2013-2014) and Eleventh Biennial Update (2015).  Therefore, Staff recommends that this document be attached to the Audit Report and VPA’s Response found at Docket No. D-2008-2056921.

APPENDIX  A
Provisioning Performance Benchmark

Recommendation 1-3

APPENDIX A

Benchmarks:  The term “benchmark” for the purposes of this proposal shall mean the following for each of the services VPA currently uses to calculate compliance with provisioning commitments.
· Broadband DSL 
· End of 2008
95%

· End of 2010
95% 
· End of 2012
95%
· FiOS Data 
· End of 2008
65%

· End of 2010
70%

· End of 2012
75%

· 45 Mbps Service
· End of 2008
95%

· End of 2010
95%

· End of 2012
95%

Deferment of Benchmarks:  2013-2014 and 2015 benchmarks were deferred until 2012.  A workshop should be convened consisting of VPA and Commission Staff in the latter part of 2012 and be concluded before the filing of the Ninth Biennial Update in 2013 to establish benchmarks for the Tenth and Eleventh Biennial Updates.
 Safe Harbor:  These benchmarks are intended to set minimum levels of provisioning performance for VPA.  The benchmarks, specified above or to be determined for 2013-2015, will serve as levels in which the Commission deems VPA’s provisioning performance is acceptable.  However, the Commission may, at its discretion, require a detailed evidentiary proceeding, with due process, if VPA fails to meet these benchmarks.  Nothing in this agreement precludes VPA from filing a waiver with the Commission for missing a benchmark if VPA’s provisioning performance was negatively impacted by circumstances beyond VPA’s control.  Furthermore, the Commission encourages VPA to file a statement of cause if VPA misses the provisioning benchmarks.  However, the Commission does not waive its right to investigate and seek possible sanctions, even if VPA meets the established benchmarks, in individual situations where there is evidence that VPA has been negligent or otherwise careless in provisioning broadband to any particular market or submarket or to any individual residential or business customer.
Procedure If Benchmarks Are Not Met: If VPA’s reported provisioning performance is less than the benchmark percentages stated above, then the Commission may at its discretion take further action, as follows:

a. For 1.544 Mbps (DSL or FiOS) service:

i. In a proceeding following notice and an opportunity to be heard, the Commission may consider whether, in light of all the relevant facts, the level of provisioning performance resulted in VPA’s failing to meet its relevant interim or final 100% broadband availability commitment.  In this context, the Commission may consider the extent of VPA’s network build-out and the percentage of total lines for which the equipment is in place to support broadband service, and how the orders filled during the reporting period relate to that overall network build-out.
ii. If the Commission concludes, in light of the extent of network build-out and the level of provisioning performance for actual orders, that VPA has still met its commitment to make broadband service available to the required percentage of its access lines notwithstanding its level of provisioning performance, then no further action will be taken.

iii. If the Commission determines that VPA has failed to meet an interim or final broadband deployment commitment because of its provisioning performance, then the penalty, if any, shall be limited to that permitted pursuant to 66 Pa.C.S. § 3015(a)(2), following the required “notice and evidentiary hearings.”
b. For 45 Mbps (Copper or FiOS) service:

i. In a proceeding following notice and an opportunity to be heard, the Commission may consider whether, in light of all of the relevant facts, the level of provisioning performance resulted in VPA’s failing to provide 45 Mbps service within a “commercially reasonable” time to the required percentage of lines, including but not limited to whether it was “commercially reasonable” for VPA to exceed 60 days in the relevant instances.

ii. If the Commission concludes that VPA has performed in a commercially reasonable manner, then no further action will be taken.

iii. If the Commission determines that VPA’s provisioning performance for 45 Mbps services was not commercially reasonable, then the Commission may consider what, if any, civil penalty is appropriate under the circumstances, following notice and an opportunity to be heard.
VPA reserves the right to petition the Commission for approval of modifications to its NMP pursuant to 66 Pa.C.S. § 3014(b)(6) at any time, including as part of or during the pendency of any proceedings referenced above.

Disclaimer: VPA and Staff have agreed to these provisioning benchmarks solely for the purpose of measuring compliance with VPA’s broadband deployment commitments, and such benchmarks do not and cannot provide a basis for the Commission to exercise jurisdiction over the unregulated FiOS or other broadband services that are provided over the network. VPA expressly reserves the right to contest any assertion of such jurisdiction by the Commission.
� Staff and Verizon discussed possibly excluding for up to six months provisioning data in these newly opened markets as a reasonable way to eliminate any skewing of the benchmark provisioning numbers that does occur because of this pent-up demand for FiOS overwhelming Verizon’s installation resources, but Verizon advised that it does not have the ability to separate out these new markets from the rest of the markets that have FiOS. 
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