BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

In Re:  Application of PPL Electric Utilities

:
A-2008-2022941
Corporation (PPL) for Approval of the Siting 

:

and Reconstruction of the Proposed Coopersburg #1
:


and #2 138/69 kV Tap in Upper Saucon Township,
:


Lehigh County and Springfield and Richland

: 
Townships, Bucks County, Pennsylvania   

:




(Coopersburg kV transmission line)


:







:
Petition of PPL Electric Utilities Corp. for a finding
:
P-2008-2038262
that a Building to Shelter Control Equipment at the 
:

Substation to be Constructed in Springfield Township,



Bucks County, Pennsylvania is Reasonably

:

Necessary for the Convenience or Welfare of the
: 
Public






:










:

Application of PPL Electric Utilities Corporation 
:

Under 15 Pa.C.S. 1511(c), for a finding and 

:

determination that the service to be furnished by
:

the applicant through its proposed exercise of the 
:

Power of Eminent Domain to acquire a 

:

Right-of-Way and Easement for the construction,
:

operation and maintenance of the proposed

:

Coopersburg #1 and #2 138/69 kV Tap 

:

Reconstruction over and across the Lands of
the 
:

Following:





:








:

Steven C. Thompson and Judith E. Thompson 
:
A-2008-2039124
in Springfield Township, Bucks County is

:

necessary or proper for the service, accommodation,:

convenience or safety of the public.


:







:

Southeastern Pennsylvania Transportation Authority:
A-2008-2039126

(SEPTA) in Richland Township, Bucks County is
:

necessary or proper for the service, accommodation,
:

convenience or safety of the public. 


:







:

Walter H. Weaver, Jr. and Ernest H. Weaver

:
A-2008-2039129

in Springfield Township, Bucks County is 

:

necessary or proper for the service, accommodation,:

convenience or safety of the public. 


:







:








:








:


David N. Clark in Richland Township,

:
A-2008-2039130
Bucks County is necessary or proper for the

:

service, accommodation, convenience or safety of
:

the public.





:







:

Liberty Home Development Corporation, Ltd.
:
A-2008-2039132

And Madden Farm Trust (Michael Foster, Trustee
:
and/or Edward George, Trustee) in Richland

:

Township, Bucks County is necessary or proper
:

for the service, accommodation, convenience or
:

safety of the public (Liberty Home).


:







:

Terrence Smith and Jacalyn C. Smith in Richland
:
A-2008-2039133
Township, Bucks County is necessary or proper
:

for the service, accommodation, convenience or
:

safety of the public.




:







:


and






:








:

Robert L. Mackey and Kathleen M.A. Mackey in
:
A-2008-2039137

Springfield Township, Bucks County is necessary
:

or proper for the service, accommodation,

:

convenience or safety of the public.


:

RECOMMENDED DECISION

Before

Angela T. Jones

Administrative Law Judge

TABLE OF CONTENTS

I.
HISTORY OF THE PROCEEDING






1

II.
INTRODUCTION








8


A.
Project Background







8


B.
Description of the Proposed Utilities




          10

III.
PUBLIC INPUTS







          10

IV.
FINDING OF FACT







          14


A.
Background







          14


B.
Need for Proposed Facilities





          15


C.
Transmission Line Siting and Route Selection                     

          19



1.
Route Descriptions





          19




a.
Cross County Corridor



          19




b.
The Route 309 Corridor



          22




c.
The SEPTA Corridor




          24



2.
Engineering and Technical Considerations


          25



3.
Cost Considerations





          28



4.
Real Estate and Right-of-Way



          29



5.
Environmental Impacts




          31



6.
Health and Safety





          37



7.
Tie Lines






          38


D.
Functional Configurations





          39



1.
Engineering and Technical Considerations


          39



2.
Cost Considerations





          41



3.
Real Estate Interest and Right-of-Way


          42



4.
Description of Hickon Substation



          42


E.
Compliance with Applicable Statutes and Regulations

          42


F.
Eminent Domain






          43


G.
Springfield Township Zoning and Land Use Plan


          45


H.
Exemption from Local Zoning Regulations



          46

V.
DISCUSSION








          47


A.
Burden of Proof






          47


B.
Authorization to Locate, Construct, Operate and Maintain Certain
          



HV Electrical Transmission Facilities



          49



1.
Legal Standard – Need




          49



2.
Need of Proposed Facilities




          54




a.
Problem





          54




b.
Proposed Solution




          56




c.
Coopersburg Tap Transmission Line


          57





(1)
Positions of the Parties


          57






(a)
PPL




          57






(b)
Other Active Parties


          58






(c)
Public Input Testimony

          59




(2)
Disposition




         59




d.
Coopersburg Tap Substation



         60




(1)
Positions of the Parties


         60





(a)
PPL




         60





(b)
Springfield



         61





(c)
Remaining Active Parties

         62




(2)
Disposition




         62



3.
Transmission Line Siting and Routes



         65




a.
Legal Standard – Safety and Environmental Impacts
         65





(1)
Description of Transmission Routes Proposed        68





(a)
Cross Country Corridor

         68





(b)
Springfield Functional Configuration
         69






(c)
Route 309 Corridor


         71





(d)
SEPTA Corridor


         71





(2)
Engineering and Technical Issues

         72






(a)
Position of the Parties


         72







(i)
Cross Country Corridor
         72







(ii)
Springfield Functional









Configuration


         73






(iii)
Route 309 Corridor

         74







(iv)
SEPTA Corridor

         75






(b)
Disposition



         77





(3)
Cost Considerations



         78






(a)
Cross Country Corridor

         78






(b)
Springfield Functional Configuration
         79






(c)
Route 309 Corridor


         80






(d)
SEPTA Corridor


         81





(e)
Disposition



         82




(4)
Real Estate Interest and Right-of-Way
         84





(a)
PPL




         84





(b)
Mr. Clark



         85






(c)
SEPTA



         85






(d)
Disposition



         86





(5)
Environmental Impact



         88





(a)
Cross Country Corridor

         88






(i)
Wetlands and Vegetation
         88






(ii)
Habitat and Wildlife

         91








1)
Biodiversity

         91








2)
Natural Corridors
         92







3)
Species of Special 









Concern

         92








4)
Vernal Pools

         93







5)
Forest Fragmentation           93








6)
Invasive Species
         94







7)
Streams and Creeks
         94







(iii)
Agricultural Land Use

         95







(iv)
PPL Efforts to Minimize Impact       95







(v)
Other Issues


          96





(b)
Route 309 Corridor


          97






(i)
Wetlands and Vegetation
          97






(ii)
Habitat and Wildlife

          98






(iii)
Agricultural Land Use

          98







(iv)
PPL Efforts to Minimize Impact       98







(v)
Other Issues


          99





(c)
SEPTA Corridor


        100







(i)
Wetlands and Vegetation
        100







(ii)
Forest Fragmentation

        101






(iii)
Other Issues


        101






(d)
Springfield Functional Configuration
        101






(e)
Disposition



        103




(6)
Health and Safety



        107





(a)
National Electric Safety Code Compliance107






(i)
PPL



        107






(ii)
Other Active Intervenors
        107







(iii)
Disposition


        108





(b)
Electric and Magnetic Fields (“EMFs”)     108






(i)
PPL



        108






(ii)
Other Active Intervenors
        108







(iii)
Disposition


        108






(c)
Use of Herbicides


        109






(i)
PPL



        109






(ii)
Other Active Intervenors
        109






(iii)
Disposition


        109


C.
Eminent Domains






        110


1.
Legal Standards





        110



2.
Parties’ Positions





        112




a.
PPL






        112




b.
SEPTA





        115




c.
Mr. David N. Clark




        120




d.
Liberty Home Development Corporation, Ltd and





the Madden Farm Trust



        121


3.
Disposition






        122



a.
SEPTA





        122



b.
David N. Clark




        127



c.
Liberty Home Development Corporation, Ltd. and





the Madden Farm Trust



        128



d.
Terrence M. Smith and Jacalyn C. Smith

        129




e.
Steven C. Thompson and Judith E. Thompson;





Walter H. Weaver, Jr. and Ernest H. Weaver;





Robert L. Mackey and Kathleen M.A. Mackey
        131


D.
Compliance with Applicable Statutes and Regulations

        134

E.
Exemption from Local Zoning Regulations



        135


1.
Legal Standard





        135



a.
Transmission Line




        136



b.
Substation Site




        136



c.
Consideration of Local Zoning Ordinances

        137


2.
PPL Aerial Transmission and Substation Facilities

        137


3.
Proposed Building at Hickon Substation


        138



(a)
Position of the Parties




        138




(1)
PPL





        138




(2)
Springfield




        139




(3)
Other Active Parties



        139



(b)
Disposition





        139
VI.
CONCLUSIONS OF LAW






        140
VII.
RECOMMENDED ORDER






        144
I.
HISTORY OF THE PROCEEDING


On February 14, 2008, the PPL Electric Utilities Corporation (“PPL” or “Applicant” or “Company”) filed an Application pursuant to 52 Pa. Code Chapter 57 Subchapter G, with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) for approval of the siting and reconstruction of the proposed Coopersburg #1 and #2 138/69 kV Tap in Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County, Pennsylvania (“Siting Application”).  This Siting Application was accompanied by exhibits and appendices containing maps and other written and pictorial documents to support and explain the filing as well as the seven portions of separate property owners over which PPL sought to acquire right-of-way (“ROW”) for the construction, use, operation, repair and maintenance of the preferred route for its transmission line, the proposed Cross Country Corridor.  The seven separate docket numbers for the applications to acquire ROW were as follows:

(1) Mr. Steven C. and Mrs. Judith E. Thompson – Parcel 16, Docket No. A-2008-2039124;

(2) Southeastern Transportation Authority (“SEPTA”) –Parcel 35A, Docket No. A-2008-2039126;
(3) Mr. Walter H. Weaver, Jr., and Mr. Ernest H. Weaver –Parcel 14, Docket No. A-2008-2039129;
(4) Mr. David N. Clark (“Clark”) – Parcel 30, Docket No. A-2008-2039130;
(5) Liberty Home Development Corporation, Ltd. and Madden Farm Trust (Michael Foster, Trustee and/or Edward George, Trustee) (“Liberty”) – Parcel 24, Docket No. A-2008-2039132;
(6) Mr. Terrence Smith and Mrs. Jacalyn Smith (“Smiths”) – Parcel 28, Docket No. A-2008-2039133; and
(7) Mr. Robert L. and Mrs. Kathleen M.A. Mackey – Parcel 18, Docket No. A-2008-2039137.
On or about March 3, 2008, Mr. Joseph J. Devanney, Esquire, filed an entry of appearance on behalf of SEPTA.  Also on March 3, 2008, Mr. Terry W. Clemons, Esquire and Mr. Scott A. MacNair, Esquire, filed a Petition to Intervene and a Notice of Appearance on behalf of Springfield Township (“Springfield”) in Bucks County, Pennsylvania.  By correspondence dated March 3, 2008, the Commission provided Notice of an Initial Prehearing Conference to be held on Wednesday, May 14, 2008.  The Notice also stated Administrative Law Judge (“ALJ”) Angela T. Jones was the presiding officer of the proceeding.
On March 6, 2008, Mr. Louis B. Kupperman, Esquire, filed a Petition to Intervene on behalf of Mr. David N. Clark.  Mr. Clark is a property owner identified in the Siting Application upon whose portions of property PPL Electric proposed to acquire a ROW for the construction, use, operation, repair and maintenance of the proposed Cross Country Corridor.  
By Prehearing Order dated March 6, 2008, the ALJ provided instruction for procedure to participate and to present items to be discussed at the scheduled Prehearing Conference.  
By Answer dated March 19, 2008, PPL Electric stated that the Company did not object to the intervention of Mr. Clark in the proceeding.  Also by Answer dated March 19, 2008, PPL Electric stated that it did not oppose the intervention of Springfield to the Application. 
On March 21, 2008, Springfield filed a Protest and Preliminary Objection to the Application.  Springfield alleged that the Siting Application was deficient and thus, legally insufficient because a zoning ordinance was necessary for the construction of a substation and the building housing control equipment that was an integral part to the construction of the transmission line in the Siting Application.  In conjunction with the Protest and Preliminary Objection, Mr. Scott J. Rubin, Esquire filed a Notice of Appearance on behalf of Springfield.  On or about March 24, 2008, Mr. B. Lincoln Treadwell, Jr., Esquire and Ms. Marci M. Schneider, Esquire filed a Notice of Appearance, Petition to Intervene and Protest to the Siting Application on behalf of the Board of Supervisors of Richland Township (“Richland”).  
On March 27, 2008, Mr. Donald S. Litman, Esquire filed an Entry of Appearance and a Petition to Intervene on behalf of Liberty.  Liberty notes that it is the property owner of record at 445 Gross Road, Quakertown, Pennsylvania 19851, Parcel Number 24, which is incorrectly identified in Appendix F of the Siting Application as Michael Foster/Donald Metzger.  PPL proposed to acquire a ROW over a portion of the Liberty property for the construction, use, operation, repair and maintenance of the proposed Cross Country Corridor.  Liberty opposes the Siting Application as the proposed transmission line will adversely affect its property, allegedly destroy irreplaceable environmentally-sensitive areas and habitat on the property, and diminish the value for the planned development of the property and the surrounding environment.   
On April 3, 2008, Ms. Gina M. D’Alfonso, Esquire filed a Notice of Appearance on behalf of the Department of Transportation in the Commonwealth of Pennsylvania (“PennDOT”).  Also on April 3, 2008, PPL filed an Answer to the Preliminary Objection of Springfield alleging that under Section 619 of the Municipalities Planning Code, 53 P.S. 
§ 10619, the proposed substation of PPL will not be subject to the township’s zoning ordinance if the Company obtains a finding from the Commission that the building is reasonably necessary for the convenience or welfare of the public.  If such a finding is made, the control equipment building is exempt from Springfield zoning requirements under Section 619 of the Municipalities Planning Code, 53 P.S. § 10619.  PPL stated that it intended to file a Petition under 53 P.S. 
§ 10619 and request that the Petition be consolidated with its Siting Application.  
On or about April 10, 2008, Mr. John Heley, Esquire, counsel on behalf of Mr. Terrence and Mrs. Jacalyn Smith, residents in Richland Township upon whom PPL filed an application to acquire a ROW to a portion of property of the Smiths’ property for use of the transmission line, filed an entry of appearance and a protest against the PPL Electric Siting Application.  The Smiths’ protest requested:

(1) proof of the need for the transmission line and substation;

(2) proof that the transmission line and substation will not cause adverse environmental impact;

(3) proof that the transmission line and substation are consistent with sound land-use planning;

(4) proof that the transmission line route chosen is the most feasible route; and
(5) proof that the proposed transmission line and substation not pose a safety concern to the Smiths or other residents of Richland Township. 
 
On or about April 15, 2008, PPL Electric filed an Answer to the Petition to Intervene by Liberty stating that it did not oppose its intervention.  On or about April 21, 2008, PPL filed an Answer to the Protest of the Smiths stating that the protest be denied and that the allegations in the protest were explained and refuted by the Siting Application.  

On April 23, 2008, PPL filed with the Commission several applications for approval to exercise the power of eminent domain to acquire ROWs and easements necessary for the construction, operation, and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap.  More specifically, PPL sought sufficient land rights for an aerial crossing of properties owned by the following:  
(1) Steven C. Thompson and Judith E. Thompson in Springfield Township, Bucks County, at Docket No. A-2008-2039124;
(2) SEPTA’s Bethlehem Branch Line in Richland Township, Bucks County, at Docket No. A-2008-2039126;
(3) Walter H. Weaver, Jr. and Ernest H. Weaver in Springfield Township, Bucks County, at Docket No. A-2008-2039129;
(4) David N. Clark in Richland Township, Bucks County, at Docket No. A-2008-2039130; 
(5) Liberty Home Development Corporation, Ltd. and Madden Farm Trust (Michael Foster, Trustee and/or Edward George, Trustee) in Richland Township, Bucks County, at Docket No. A-2008-2039132;
(6) Terrence Smith and Jacalyn C. Smith in Richland Township, Bucks County, at Docket No. A-2008-2039133; and
(7) Robert L. Mackey and Kathleen M.A. Mackey in Springfield Township, Bucks County, at Docket No. A-2008-2039137 (hereinafter, collectively “Eminent Domain Applications”).  

On or about April 24, 2008, PPL filed a Petition for a finding that the building housing the control equipment at the proposed substation in Springfield Township, Bucks County is reasonably necessary for the convenience or welfare of the public and thus exempt from any local zoning ordinance at Docket No. P-2008-2038262 in response to the Springfield Preliminary Objection (“Zoning Petition”).  PPL requested in this Zoning Petition that the Commission consolidate this docket with the siting of the transmission line docket at A-2008-2022941.      
On May 5, 2008, the Honorable Senator Robert C. Wonderling requested leave to intervene in this proceeding.  On May 7, 2008, SEPTA filed a protest requesting the Commission reject the need to condemn SEPTA property and to deny the consolidation of the Siting Application with the Eminent Domain Applications.  

On May 23, 2008, PPL filed an Answer to the SEPTA protest requesting the protest be denied.  On May 30, 2008, PPL filed an Answer to the leave to intervene of Senator Wonderling stating the Company does not object to the intervention of the senator. 
By corrected Prehearing Order #2 dated May 20, 2008, the requests for leave to intervene were granted.  On or about May 30, 2008, Mr. Jack M. Seitz, Esquire filed a notice of appearance on behalf of Steven C. and Judith E. Thompson in the Siting Application.  By Order dated June 9, 2008, the Siting Application, Eminent Domain Applications and Zoning Application were consolidated (“Consolidation Order”).  The Consolidation Order also denied the objections of Springfield and Liberty.    
On June 19, 2008, SEPTA filed an amended protest to PPL’s eminent domain application to SEPTA property.  By letter dated June 24, 2008, a public input hearing notice was sent scheduling public input hearings before ALJ Jones on July 14, and July 17, 2008 for 1 p.m. and 7 p.m. at Springtown Fire Company in Springtown, Pennsylvania and Benner Hall in Richlandtown, Pennsylvania, respectively.

By Order #4 dated, July 8, 2008, the request by PPL to view and tour the Company’s proposed route and substation was granted.  Order #4 also granted the request of the Smiths to view their property, the request of David Clark to view his property and the request of Springfield to view alternative routes.  Order #4 provided information and instruction to permit the full service participants to participate in the views and tour.  Order #5 confirmed the date, time and location to begin the property views and tours.  Order #5 also provided instruction to the parties for exhibits provided at the public input hearings but were given pending status for admittance to further review the documents for objections.  On August 12, 2008, a tour and site views were conducted for the Cross Country Corridor, the Route 309 Corridor, the SEPTA Corridor and the Hickon Road substation site.  No record was established from the tour and site views.
On August 11, 2008, consistent with the procedural schedule, the active full service parties submitted direct testimony in this proceeding.  On August 13, 2008, SEPTA filed a Motion for Summary Judgment, challenging PPL’s legal authority to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across a portion of SEPTA’s Bethlehem Branch Line in Richland Township.  SEPTA contended that PPL’s request to exercise eminent domain over SEPTA in the proceeding should be rejected because the request is neither necessary nor proper for the service, accommodation, convenience or safety of the public; and is thus not entitled to relief as a matter of law.

By Order #7 dated August 15, 2008, the procedural schedule was modified to grant an extension to a Springfield Township witness, Mr. Lanzalotta, so that his testimony could be submitted on August 20, 2008.  Order #7 also modified the due date of the rebuttal to only Mr. Lanzalotta’s testimony to September 23, 2008.

On September 2, 2008, PPL timely answered SEPTA’s motion and requested that the motion be denied.  PPL contended that SEPTA’s arguments were prohibited by statute because SEPTA’s rationale required the Commission to determine the condemnation on the basis of legal authority or validity or to assess damages.  Any determination by the Commission on the basis of legal authority or validity or an assessment of damages is statutorily prohibited.  See 15 Pa. C.S. § 1511(c).  Consequently, SEPTA is prohibited from raising the issue in this proceeding and the Commission is barred from ruling on the issue.  Id.  By Order #8 dated September 19, 2008, ALJ Jones denied SEPTA’s motion finding the argument presented by PPL persuasive.
On September 4, 2008, PPL objected to admittance of the Direct Testimony of the Smiths because the Company did not receive the testimony when due with no explanation given for the delay in service of the testimony.  On September 12, 2008, counsel for the Smiths filed an answer to the objection of the Smiths’ direct testimony.  
Vigorous discovery was executed by all parties.  Some motions were withdrawn as the parties were able to come to a resolution between the parties.  On September 19, 2008, the active full service parties submitted rebuttal testimony consistent with the procedural schedule.  The parties engaged in vigorous discovery of evidence.  On October 17, surrebuttal testimony was submitted by the active full service parties consistent with the procedural schedule.  On October 27, 2008, SEPTA filed a notice of appearance of Mr. Nicholas J. Staffieri, Esquire as additional counsel in this proceeding.  
Evidentiary hearings were held on November 6, 7 and 10, 2008 in Philadelphia.  The following parties presented testimony and exhibits:  PPL, Senator Wonderling, SEPTA, Springfield, Mr. David Clark and Mr. Terrence & Mrs. Jacalyn Smith.  At the November 7, 2008 hearing, counsel for the Smiths, Mr. John Heley, Esquire, requested a grant to withdraw from this proceeding.  Tr.704.  Mr. Heley also requested that the Smiths change their participation status to inactive.  Tr. 698, 704-05.  The ALJ orally granted Mr. Heley’s requests and confirmed them by Order #9 dated November 18, 2008.  
After the evidentiary hearing was concluded on November 10, 2008, the ALJ discovered that PPL neglected to present Exhibits KBK-1 through KBK-26 for record evidence.  On November 13, 2008, PPL filed a Motion to admit Exhibits KBK-1 through KBK-26.  On November 14, 2008, SEPTA filed a Motion opposing the admittance of Exhibits KBK-1 through KBK-26.  On November 17, 2008, PPL filed an answer to the motion in opposition by SEPTA to the outstanding exhibits requesting that the exhibits be admitted and that the SEPTA motion be denied.  A telephonic hearing convened on November 24, 2008, specifically for the KBK-1 through KBK-26 Exhibits with SEPTA and PPL as the only interested parties that participated.  The list of witnesses and exhibits that were admitted into the record are listed in Appendix 1. 



Consistent with the procedural schedule PPL, Senator Wonderling, SEPTA, Springfield and Clark filed main briefs on December 3, 2008.  By letter dated December 9, 2008, counsel for Senator Wonderling, Mr. John Basial, Esquire, filed a withdrawal of his appearance in this proceeding.  PPL, SEPTA, Springfield, Clark and Liberty filed reply briefs on December 19, 2008.  


The record consists of a 924 page transcript, the statements and exhibits listed in Appendix 1, five main briefs, and five reply briefs.  The ALJ established a glossary of terms that is contained in Appendix 2.  Although the record concerning the evidentiary hearing officially closed on November 10, 2008, PPL submitted inadvertently omitted exhibits through a telephonic hearing on November 24, 2008.  The record closed on December 19, 2008, when the reply briefs were received.  This matter is ripe for decision.
II. INTRODUCTION

A.
Project Background

This proceeding is related to two proposed facilities: (1) the Coopersburg #1 and #2 138/69 kV transmission tap line (“Coopersburg Tap line”); and (2) the substation control building at Hickon Road, in Springfield Township, Bucks County to protect control equipment (“Hickon substation”).

The Coopersburg Tap line is proposed to be located in Upper Saucon Township, Lehigh County and in Springfield and Richland Townships, both in Bucks County.  The proposed Coopersburg Tap line is a double circuit line and is 7.09 miles in length.  PPL Summary at 1.  Initially, both circuit lines will be operated at 69 kV.  Operations will be converted to 138 kV to meet future loads when required.  This proposed line will connect PPL’s 69/12 kV substation located near Coopersburg in Upper Saucon Township with the 69/12kV substation in Richland Township that serves Quakertown borough.  PPL Summary, Exhibit A, Figure 1 and 2.  The estimated cost of the project is $13.1 million.  PPL Summary at 1.     

The proposed Coopersburg Tap line will replace an existing 69 kV transmission line that was constructed in approximately 1930.  PPL M.B. Appendix C at 1, PPL Summary, Exhibit A at 4.  The present 69 kV transmission line runs along State Route 309 for a substantial portion of its length and then through the woods along Route 309.  This existing 69 kV transmission line is mounted on wooden poles.  PPL M.B. Appendix C at 1. 
The second facility, the Hickon substation, will house critical control equipment including primarily switches, relay and control equipment, and supervisory control and data acquisition (“SCADA”) to control the flow of electricity into, within and from the substation.  In order to function properly, most of this equipment must be protected from the elements.  The purpose of the proposed control equipment building at the Hickon substation is to protect critical control equipment from the elements so that said equipment and the entire substation may function properly.  PPL M.B. Appendix C at 2.  The Hickon substation is on an approximate 85-acre property in Springfield Township purchased by PPL in November 2006.  PPL Summary, Exhibit C at 3.  The control building and the substation will occupy approximately seven acres.  PPL Electric Petition - Shelter Control Equipment - Docket No. P-2008-2038262, April 24, 2008, at 4, ¶ 10. 
The control equipment building is required for proper protection and operation of the electrical equipment at the Hickon substation.  Public safety is compromised if the control equipment is not functional.  System damage can occur due to system disturbances.  If a fault occurs on a line and the protection equipment fails to clear the fault, the line could potentially burn down causing a public hazard.  Nonfunctional protective control equipment can also result in excessive and longer interruptions to customers.  PPL cannot place a line in service without the proper relay protection.  PPL St. 12, at 8-9.   
B.
Description of the Proposed Facilities

The construction of the Coopersburg tap line as proposed by PPL will require approximately 72 structures each averaging about 85 feet high.  Average spans between conductors will be approximately 525 feet.  Most structures will be single pole steel structures with steel upswept conductor support arms.  Some two-pole structures may be required where the tap line changes direction.  Examples of both structures were provided in Figures 1 and 2 of the PPL Summary, Exhibit D.  The two circuits will require six conductors.  The conductors will be 556.5 KCMIL 24/7 stranding ACSR.  There will also be a groundwire of 0.559-inch fiber optic overhead groundwire (“OPGW”) with 36 single mode fibers.  PPL Summary, Exhibit D at 1.
The Hickon substation will be approximately 40 to 60 feet tall and will be constructed on a concrete slab.  The exterior walls will be constructed of corrugated aluminum.  There will be minimal space heating and cooling equipment for the building.  Such equipment will be installed only for the purpose of keeping the temperature inside the building within tolerance limit for the control equipment.  The building will not be intended for occupancy; therefore, no water or sanitary facilities will be supplied.  The substation will be surrounded by a high fence to prevent entry by unauthorized persons.  Access to the substation and the control equipment building must be limited because the high voltage at which the substation will operate presents dangers to unqualified persons.  The control equipment building will be contained within the fenced perimeter of the substation.  PPL M.B. Appendix C at 2.

III. PUBLIC INPUTS



This dispute had four public input hearings: (1) two on Monday, July 14, 2008 at the Springtown Fire Company in Springtown, Pennsylvania at 1 p.m. and 7 p.m.; and (2) two on Thursday, July 14, 2008 at Benner Hall in Richlandtown, Pennsylvania at1 p.m. and 7 p.m.  The testimony produced 456 pages of transcript, page 70 through page 526.  (A list of the witnesses is set forth in Appendix 3).  More than 60 witnesses, including a State Representative presented sworn testimony.  



The elected officials stated that the residents of Bucks County are not opposed to a transmission line but are opposed to the route selected by PPL.

Pa. State Senator Robert Wonderling 24th Senatorial District



Senator Wonderling provided an opening statement affirming that he is an active participant in this proceeding.  The Senator stated that he does not oppose the construction of a transmission line by PPL to meet current and future demand for energy, but that he advocates vigorous review of the evidence on the route selected for the transmission line.  The Senator does not favor the proposed route selected by PPL.  Tr. 189-90, 331.
Pa. State Representative Paul I. Clymer 200th Legislative District



Representative Clymer opposed the route of power line chosen by PPL finding it the least desirable of the three alternative routes considered.  Representative Clymer found the SEPTA Corridor the most sensible from his observations because it has: (1) an already established route; (2) limited area to clear of vegetation; (3) minimum impact to wildlife; (4) only one major landowner to negotiate; and (5) proven to be feasible for electrified rail service and transmission route to coexist.  Tr. 86.  The State Representative understands the need for more electrical power in the Upper Bucks County area because of growing need and business expansion; however he believes the SEPTA Corridor as the route for the proposed transmission line is an objective beneficial solution meeting the needs of the community and PPL.  Tr. 87.
Citizens’ Testimony



Representative sentiments of the majority of the testimonies heard at the public inputs were the following:

(1) “Responsible minded individuals understand there is a need for [PPL] to bring additional transmission lines into the area that is the Upper Bucks [County] area… Working out a solution that is a benefit to all parties is a legitimate objective.”  Tr. 87.

(2) “While we recognize possible need for [PPL] to upgrade their electric lines and plan for their future – God knows, we all like electricity and lights! – we simply believe there are alternatives that would have less impact to the environment, the natural resources and for our residents.”  Tr. 94 and Lindtner Exhibit 1.

(3) “[T]here needs to be a balance between the need for power and environmental protection.”  Tr. 132.
(4) “Springfield Township is not displaying a NIMBY or not in my backyard attitude.  We welcome infrastructure improvements that will help alleviate our [electric energy] concerns.  But would like PPL to use one of our environmentally preferred routes, … the SEPTA [Corridor] or the … Route 309 [Corridor] … and to utilize land which is available and … zoned industrial area for their substation.”  Tr. 346.

The consistent complaint from the witnesses was that while they do not oppose the construction of a transmission line, the proposed route selected by PPL poses the least desirable benefit to the community.  



The residential customers continued in advocating a well-reasoned, thought-out solution rather than a quick solution.  The customers raised several environmental concerns that would be impacted if the proposed Cross Country Corridor were selected.  Customers were concerned about flooding the Saucon Creek, impact to ground water, headwaters of Tohickon Creek, wetlands, water quality, drainage on properties and roads, proper maintenance of vegetation, effects of herbicides, preservation of native plant and animal species and simply impacting virgin countryside and its natural resources when alternatives are already impacted.  Tr. 94-96, 102-03. 109, 111-13, 121, 128-29, 135, 138-42, 149, 153-54, 196-99, 235, 238, 242-43, 260, 278, 287, 306, 345, 349-52, 373-74, 378-383, 417, 447-48, 457-59, 469.  Customers were also concerned about the impact on the opportunity to start commercial ventures on property that is targeted to be encumbered.  Tr. 449-50.
Residential customers also raised concerns about social impacts such as, fragmenting the community, protecting historic resources, and traffic from construction will impact quality of life and health.  Tr. 264, 292-93, 355-56, 469-70.  The Springfield Township Planning Commission has carefully planned for the orderly development of the township and the proposed route is not in an industrial development zone, but rather a rural residential area.  Tr. 152.  Residents have approved 0.25% wage tax to maintain open space and natural resource of the community and do not desire their efforts to be frustrated by the PPL proposed route.  Tr.104, 164, 236.  The concept of preserving natural resources by collocating new transmission lines along existing transportation and other ROWs has been articulated by the federal government. Tr. 475-76.  Environmentally sensitive areas should be avoided.   
Customers asked whether the proposed Cross Country Corridor as the preferred route by PPL is the least expensive route.  Tr. 98.  Customers also questioned whether the proposed Cross Country Corridor is the shortest, most direct route.  Tr. 98, 510-12.  The testimony of one customer concluded that the ecosystems of the Cross Country Corridor is not of the same value as the alternative of the SEPTA Corridor and the Route 309 Corridor because the alternatives of the Route 309 Corridor and SEPTA Corridor are already impacted by infrastructure and development whereby the Cross Country Corridor is virtually virgin in comparison.  Tr. 200.  Loss of natural resources should be avoided; otherwise, the services the environment provides will be lost.  Id.  


Some customers asked whether PPL made their case.  There was no risk analysis provided; no request by PJM (regional transmission operator for Pennsylvania, New Jersey and Maryland among other states) to confirm the need of the transmission line; and no alternative of expanding or augmenting the existing facility by PPL.  Tr. 268-69.  Consideration should involve action which achieves public good; profit is not and should not be the only consideration.  Tr. 423-25.  A profit agenda which may be a motivation of PPL, may create a bias that underestimates the value of the natural resources to the public.  Tr. 225.


Several customers asked why PPL needed in excess of 80 acres of land at Hickon Road for a substation that will not use 10% of the land.  What is the long-term plan for that site?  What will the Company do with the rest of the land?  Why is the substation needed?  Why not put the substation in the industrial district?  Tr. 97-98, 103, 121-22, 212.


Several customers complained about the conduct of some PPL personnel.  Customers complained that PPL personnel that maintain the property under the transmission line can be belligerent and PPL personnel that negotiate with the property owners can be arrogant, threatening and deceptive.  Tr. 143, 146-48, 254-55.



Just one residential property owner stated he did not protest the proposed PPL route.  He reasoned that the 309 route had many commercial businesses and was not sure if the ROW for this transmission line would negatively impact the commercial businesses.  Tr. 464-65. He also reasoned that the SEPTA rail line had too narrow a ROW.  The width needed for the proposed transmission line could impact a significant number of homes.  Tr. 465.  Another gentleman testified on behalf of the Local Union 126 of the International Brotherhood of Electrical Workers (IBEW) that while he did not advocate any particular route; he did advocate that the construction of the transmission line be completed as soon as possible to meet the sharply growing electrical needs of the community.  Tr. 116-17.
IV. FINDING OF FACT

A.
Background


1.
Springfield Township has exerted a major effort to maintain the natural beauty that exists in the township.  Springfield continues to pursue these goals by obtaining easements and zoning specific areas for commercial and industrial development and infrastructure.  Tr. 215-16.



2.
 In 2001, Springfield approved a wage tax to fund the preservation of open space in the township.  Tr. 236.


3.
The study area of this proceeding is located in Bucks and Lehigh counties in eastern Pennsylvania.  The study area includes, in whole or in part, the following municipalities: (1) Milford Township, Bucks County; (2) Quakertown Borough, Bucks County; (3) Richland Township, Bucks County; (4) Richlandtown Borough, Bucks County; (5) Springfield Township, Bucks County; (6) Coopersburg Borough, Lehigh County; (7) Lower Milford Township, Lehigh County; and (8) Upper Saucon Township, Lehigh County.  PPL Summary, Exhibit B at 1.


4.
Currently, electricity into the southern Lehigh Region is served from 230 kV transmission lines that feed 230 – 69 kV substations at Quarry, Hosensack and Buxmont. Tr.745; PPL Summary, Exhibit A, Figure 1.


5.
A regional network of 69 kV transmission lines brings power to distribution stations (69 – 12 kV) located throughout the region at, among others, Bingen, Coopersburg, Quakertown and Richland.  Tr. 742-43.


6.
PPL Electric proposes to build a new 230 – 138/69 kV substation (Hickon substation) in Springfield and to construct a new transmission line that bypasses the existing Coopersburg to Quakertown 69 kV line that will be a 138/69kV line connecting the Coopersburg with the Quakertown distribution stations through the new Hickon substation.  Tr. 748; PPL Summary, Exhibit A at 11.


7.
There is no dispute that load growth is increasing in the study area.  Tr. 655-56, 741; PPL Summary, Exhibit A.


8.
PPL witnesses are not aware of where specifically in the region the load is growing.  Tr. 741-42.



9.
Springfield Township residents recognize load growth is increasing in the Study Area but contend growth is not within the Township.  Tr. 199.

B.
Need for Proposed Facilities



10.
Need for reinforcement of the PPL regional power transmission system is determined through system planning.  Through the regional transmission system planning process, PPL identifies facilities that require reinforcement to continue to provide adequate and reliable electric service to the public and plan appropriate measure to assure reasonably continuous supply to the entire regional load during adverse conditions.  PPL Summary, Exhibit A at 1-3.



11.
The purpose of PPL’s use of a reliability planning process is to maintain the ability to operate the system in a reliable manner.  A reliable system must be operated within thermal limits, voltage limits, maintain stability and avoid short circuits.  These criteria are based upon the North American Electric Reliability Corporation (“NERC”) standards, the Regional Reliability Council standards, which is Reliability First Corporation (“RFC”) in this case, the Regional Transmission Organization standards, which is the PJM Interconnection, Inc. (“PJM”) and the individual transmission owner’s reliability standards.  PPL St. 20-R at 7-8.



12.
PPL has established a set of defined planning guidelines, which are set forth in PPL’s Reliability Principles and Practices (“RP&P”).  The RP&P recognizes the necessity of maintaining a proper balance between service reliability and costs and that large scale, prolonged or frequent interruptions are to be avoided due to their adverse effects on the public.  PPL St. 20-R at 11.


13.
In order to comply with the RP&P, the system is designed to prevent equipment damage and cascading transmission outages.  Also in compliance with the RP&P, after an initial facility loss, appropriate switching and load shedding procedures can be implemented to prevent damage to equipment in the event of a second failure.  PPL St. 1-R at 3-5.


14.
PPL’s planning process uses a specific study year to define expected facility loadings using the existing transmission system and any planned modifications prior to the study year.  Study year load levels are based upon recent forecasts prepared by the PJM Load Analysis Subcommittee.  The results are then compared to the appropriate reliability criteria to identify problem areas and evaluate multiple solutions to determine the best overall resolution.  PPL St. 20-R at 7-10.



15.
PPL’s RP&P and planning process are consistent with good utility practices and with the reliability standards that other transmission utilities use.  PPL St. 20-R at 10-14.



16.
By 2009, the existing Coopersburg 69 kV Tap, constructed in 1930, will not have sufficient capacity to maintain reliable electric service for the southern Lehigh Region if certain contingencies occur.  PPL Summary, Exhibit A at 4-7.



17.
Without system reinforcement and expansion, a line outage on one of the Quarry-Elliot Heights 69 kV transmission lines during peak summer conditions would cause the other line to become overloaded, interrupt service to approximately 30,000 customers, impede restoration of service from neighboring substations due to insufficient 69 kV conductor capability and transformer capacity, and result in unacceptably low voltage conditions at several PPL supply substations.  Similar problems would arise with a line outage on one of the Buxmont-Quakertown 69 kV transmission lines.  PPL Summary, Exhibit A at 4-7.



18.
Similarly, the loss of one of the two 230-69 kV transformers at PPL’s Quarry 230/69 kV substation would cause loading to exceed the rating of the remaining transformers, affect service to approximately 30,000 customers, impede load transfers away from the Quarry substation due to insufficient 69 kV conductor and transformer capacity at neighboring substations.  Similar problems would arise in the event of a loss of a transformer at PPL’s Elroy 500/138 – 69 kV substation.  PPL Summary, Exhibit A at 4-7.


19.
Reinforcement of PPL’s transmission system in the southern Lehigh Region is required to meet future load growth, which is mainly due to construction of new commercial establishments and residences along Route 309 and near the Quakertown exit of the northeast extension of the Pennsylvania Turnpike.  PPL St. 1-R at 5-6, Tr. 655-56 and 741.



20.
PPL anticipates that the portion of the load in the southern Lehigh Region that is interruptible will become firm customers because the election of interruptible service will not be attractive after the generation rate caps expire at the end of 2009.  PPL St. 2-R at 7; Tr. 709.


21.
There is no dispute that the transmission system in the southern Lehigh Region requires reinforcement.  PPL St. 1-R at 14; Springfield St. 1 at 18, 21; Tr. 767.



22.
To resolve the 69 kV conductor capability, PPL proposes to rebuild the existing 6 mile, 2/0 copper conductor single-circuit Coopersburg 69 kV Tap to double-circuit operation using a significantly larger 556 ASCR conductor.  PPL Summary, Exhibit A at 10.


23.
The load in the southern Lehigh Region is also approaching capacity of the regional transformers.  When transformers reach their thermal load ratings, the result is loss of transformer life, thermal damage and transformer failure if the condition is not rectified.  PPL St. 12 at 2-4.



24.
The substation for the Coopersburg Tap project, Hickon substation, is part of the overall system reinforcement plan to address and remedy the overloaded transmission lines and the insufficient transformer capacity in the southern Lehigh Region.  The substation is positioned to relieve the Quarry and Buxmont 230/69 kV substations and the Quarry-Elliot Heights and Buxmont/Quakertown double-circuit transmission lines.  Tr. 745-46.


25.
There is no dispute that PPL requires additional transformer capacity in the southern Lehigh Region.  Springfield St. 1 at 18; PPL Summary, Exhibit A at 11.



26.
PPL developed and evaluated two options to meet customer electric service needs through 2020: (1) construct a new seven-mile transmission line and a new 230 – 138/69 kV substation on about seven acres of line in Springfield Township (PPL Functional Configuration); or (2) upgrade PPL’s existing 230 – 69 kV substation in Hosensack, reconductor existing lines between Hosensack and Coopersburg and between Hosensack and Milford, and build a new three or four mile 69 kV transmission line from Milford substation to Buxmont (Springfield Functional Configuration).  Tr. 724-24; Springfield Exhibit 6 at 16.



27.
If PPL Electric is permitted to build the new transmission line, it would not be able to provide reliable service if it did not also build the substation.  Tr. 725-26.



28.
PPL did not conduct a comparative environmental or land use analysis of the two configuration options.  Tr. 715-16 and 722-23.



29.
No later than sometime in 2004, PPL decided to pursue the PPL Functional Configuration rather than the Springfield Functional Configuration.  Tr. 794 and Springfield Exhibit 16.



30.
PPL’s decision to pursue the PPL Functional Configuration did not include analysis of the environmental and land use factors as set forth in Commission’s regulations (52 Pa.Code § 57.75(e)).  Tr. 714-16; Tr. 733-34; Springfield Exhibit 6.



31.
PPL did not perform an environmental or land use analysis of the Springfield Configuration.  Tr. 583.

C.
Transmission Line Siting and Route Selection
1.  Route Descriptions


a.  Cross Country Corridor



32.
The Cross Country Corridor is the route preferred by PPL for the siting of the proposed Coopersburg Tap project.  PPL M.B. at 15.


33.
The new line would be a double-circuit line designed to operate eventually at 138 kV (initially at 69 kV) along a new ROW.  PPL Summary, Exhibit C at 2.



34.
The existing line is approximately 5.4 miles in length and uses 2/0 copper conductor.  PPL Summary, Exhibit A at 10.



35.
In November 2006, PPL estimated that the new transmission line and substation would cost approximately $36 million (expressed as a present value revenue requirement “PVRR”).  PPL Summary, Exhibit A at 12.



36.
Approximately $14.0 million of the estimated $36 million cost was projected to be the cost of the transmission line.  Springfield Exhibit 3 at 2.



37.
Operation and maintenance (“O&M”) costs for the new transmission line are expected to be de minimis.  Tr. 652-53.


38.
PPL estimated that O&M costs for the new substation would be about $2.3 million over a 20-year period.  Springfield Exhibit 4.



39.
The substation O&M cost were not included in PPL’s November 2006 cost study.  Tr. 727.



40.
In PPL’s November 2006 cost estimate, it was assumed the new transmission line would be 6.0 miles in length.  Springfield Exhibit 1 at 11.



41.
PPL projected in November 2006 that it would cost approximately $7.3 million to construct the new line, with another $4.9 million for siting (expressed in 2006 PVRR). Tr.726-27.   



42.
By January 2008, the length of the new line increased to 7.1 miles and its construction cost was estimated to be $8.5 million.  PPL Electric Exhibit 4 (unnumbered pages 1 and 7)



43.
The Cross Country Corridor is approximately 7.09 miles long.  It begins at the Coopersburg 69-12 kV substation and proceeds in a generally southern direction to an intersection with the existing Buxmont-Quakertown #1 & #2 69 kV transmission line.  PPL Summary, Exhibit C at 6-7.



44.
The first 0.6 miles of the Cross Country Corridor are located in Upper Saucon Township.  The Cross Country Corridor heads south through the Tumblebrook Municipal Golf Course and then through a residential area to the township’s border.  PPL Summary, Exhibit C at 6-7.



45.
The next 2.6 miles of the Cross Country Corridor cross a portion of Springfield Township.  The first 2,000 feet use the same centerline as the existing 69 kV transmission line that will be replaced.  The Cross Country Corridor then turns southeast for 660 feet before turning northeast for 1,240 feet.  The corridor runs roughly parallel to Metropolitan Edison Company’s (“Met-Ed”) Hosensack-Holland Junction 115 kV transmission line.  The line then turns southeast approximately 1.9 miles to the Richland Township border at Hickon Road.  In this area, it crosses the Hickon Road substation site.  PPL Summary, Exhibit C at 6-7.


46.
After entering Richland Township, the Cross Country Corridor heads south for approximately 3.9 miles.  After crossing Pumping Station Road East, the corridor heads west approximately 1,480 feet to Heller Road.  At Heller Road, the Cross Country Corridor turns south approximately 1,580 feet and then turns west to the pertinent part of the SEPTA Bethlehem Branch Line.  PPL Summary, Exhibit C at 6-7.


47.
The Cross Country Corridor is sited to avoid a 106 acre tract of land dedicated to open space and owned by Richland Township.  PPL Summary, Exhibit C at 6-7.



48.
The Cross Country Corridor crosses SEPTA’s Bethlehem Branch Line in an industrial and warehousing area and crossed Quakertown Borough’s Memorial Park to the intersection with the existing Buxmont-Quakertown #1 & #2 kV transmission line which connects to the Quakertown substation.  PPL Summary, Exhibit C at 6-7.



49.
The Hickon substation site was previously purchased by PPL.  Because the Cross Country Corridor crosses the Hickon substation site no additional transmission lines are required to connect the substation to the distribution electrical grid.  The Hickon substation site is crossed by both the Cross Country Corridor and the 230 kV transmission line that will feed the Hickon substation.  Therefore, there is no need to construct additional transmission lines to connect the substation to the regional electrical transmission grid.  PPL Summary, Exhibit C at 6-7.

b.  The Route 309 Corridor



50.
PPL considered and ultimately rejected as a viable alternative route, the Route 309 Corridor, which is approximately 9.59 miles long and requires tie lines to the Hickon substation.  PPL Summary, Exhibit C at 8-9.


51.
The first 0.6 miles of the Route 309 Corridor is located in Upper Saucon Township and proceeds south across the Tumblebrook Municipal Golf Course and through a residential area to the township’s border.  This section of the line is the same as the Cross Country Corridor.  PPL Summary, Exhibit C at 8-9.



52.
The portion of the corridor that runs along Route 309 is approximately 5.38 miles long.  The Route 309 Corridor begins at the Coopersburg 69-12 kV substation and generally follows the ROW of the existing Coopersburg Tap to the intersection with the Buxmont-Quakertown #1 & #2 69 kV transmission line.  PPL Summary, Exhibit C at 8-9.



53.
The Route 309 Corridor continues south and then southwest approximately 2.2 miles through Springfield Township.  The first half of the portion of the Route 309 Corridor heads south by southwest along Route 309.  In this area, scattered homes are found on large-lot parcels.  A portion of the area is zoned rural residential.  Closer to Route 309, it is zoned commercial.  Land use along Route 309 is almost exclusively commercial.  As the Route 309 Corridor approaches Richland Township, the line crosses an unnamed tributary of the Hickon Creek and encroaches on a 100-year flood plain.  PPL Summary, Exhibit C at 8-9.



54.
Approximately 300 feet south of the intersection of Springfield Street and Route 309, the Route 309 Corridor crosses Met-Ed’s Hosensack-Holland Junction 115 kV line and then approximately 0.3 miles further south, the line crosses under the PPL Hosensack-Steel City 500 kV line and the Alburtis-Branchburg 500 kV line.  PPL Summary, Exhibit C at 8-9.



55.
The final 2.6 miles of the Route 309 Corridor are in Richland Township.  The majority of this portion of the corridor follows Route 309 with the final 4,000 feet gradually angling away from the state route.  PPL Summary, Exhibit C at 8-9.



56.
Land use along Route 309 is almost entirely commercial and, to a lesser extent, light industrial.  An occasional home is embedded within the area.  The Route 309 Corridor crosses two unnamed tributaries of the Tohickon Creek and their associated 100-year flood plains.  The final 4,000 feet cross the Route 309 Woods, an Outstanding Natural Area and one of the few remaining natural areas left along this section of Route 309.  PPL Summary, Exhibit C at 8-9.



57.
The nearest culturally significant structure is the Abraham Tyler Farmstead, which is located along West Pumping Station Road, just to the west of the Route 309 Corridor.  PPL Summary, Exhibit C at 8-9.


58.
 Two double-circuit transmission lines, each approximately 2.1 miles long, will be added to connect the Route 309 Corridor to the Hickon substation.  Most of these lines will be located in Richland Township, with a smaller section located in Springfield Township.  PPL Summary, Exhibit C at 8-9.


59.
Other substation sites are available that are very close to the Route 309 Corridor and the existing 230 kV transmission lines.  PPL owns one such site.  Tr. 797-800.



60.
In PPL’s consideration of the Route 309 Corridor it considered a closer substation site than the Hickon substation but the environmental impacts (woodlands) of the site made it undesirable.  Tr. 798-99; PPL St. 2-R at 31.33


61.
PPL estimated the cost of the Route 309 Corridor to be $25.2 million.  PPL Summary, Exhibit C at 15; PPL St. 3 at 9; PPL Exhibit 3.



62.
Approximately $6.6 million of the cost estimate for the Route 309 Corridor is attributed to connecting it to the Hickon substation.  Tr. 637-38 and PPL Exhibit 3 (unnumbered page 12). 


c.  The SEPTA Corridor


63.
PPL also considered as a viable alternative the SEPTA Corridor which is approximately 9.45 miles long and include tie lines to the 230-138/69 kV Hickon substation.  This alternative was ultimately rejected.  PPL Summary, Exhibit C at 4-5.


64.
The portion of the SEPTA Corridor that occupies the Pertinent Part of the Bethlehem Branch line is 5.74 miles long.  PPL Summary, Exhibit C at 4-5.


65.
The SEPTA Corridor begins at the Coopersburg 69-12 kV substation and heads south parallel to and mostly within, the Pertinent Part of the Bethlehem Branch line.  PPL Summary, Exhibit C at 4-5.



66.
The initial 1.2 miles of the SEPTA Corridor passes through the eastern portion of Coopersburg Borough to the Springfield Township border.  The land use within the Borough is a mixture of residential, recreational, commercial and industrial.  The terrain within the SEPTA Corridor in this area is relatively flat due to the close proximity to the railroad.  Steep slopes exist immediately adjacent to the rail bed.  PPL Summary, Exhibit C at 4-5.



67.
The SEPTA Corridor continues approximately another 1.4 miles south through Springfield to the Richland Township border.  This section of the SEPTA Corridor crosses Met-Ed’s Hosensack-Holland Junction 115 kV line, PPL’s Hosensack-Steel City 500 kV line and PPL’s Alburtus-Branchburg 500 kV line.  In addition, the SEPTA Corridor crosses two natural gas interstate pipelines owned by Columbia Gas Transmission Corporation.  PPL Summary, Exhibit C at 4-5.



68.
In Springfield Township, the SEPTA Corridor is relatively flat, due to the proximity to the railroad, although steep slopes adjacent to the railroad are found in the northern section of the SEPTA Corridor within Springfield.  Approximately 3,300 feet of this alternative lies within the 100-year flood plain of the Hickon Creek.  In Springfield, the area to the west of the SEPTA Corridor is zoned commercial and areas to the east of the SEPTA Corridor are zoned environmentally protected.  PPL Summary, Exhibit C at 4-5.


69.
The final 3.2 miles of the SEPTA Corridor run through Richland Township.  It crosses Met-Ed’s Hosensack-Gilbert 230 kV transmission line.  This section of the SEPTA Corridor crosses the Hickon and Tohickon Creeks and one unnamed tributary.  A 1,800 foot section of the SEPTA Corridor in Richland Township is within the 100-year flood plain.  This portion of the SEPTA Corridor is in close proximity to several residential areas, the most prominent of which is the Melody Lakes Mobile Home Park.  The SEPTA Corridor parallels its eastern boundary.  PPL Summary, Exhibit C at 4-5.



70.
The last portion of the SEPTA Corridor parallels an industrial and warehouse area and then crosses Quakertown’s Memorial Park to intersect with the existing Buxmont-Quakertown #1 & #2 69 kV transmission line.  PPL Summary, Exhibit C at 4-5. 



71.
PPL estimated the cost of the SEPTA Corridor to be about $31 million.  PPL St. 3 at 9. 
2.  Engineering and Technical Considerations


72.
PPL’s standard ROW width for a double-circuit 138/69 kV transmission line that is proposed for the Coopersburg Tap project is 100 feet.  PPL Summary, Exhibit C at 26.   



73.
The Coopersburg Tap project constructed along the Cross Country Corridor will use many fewer structures than would be required along the alternative corridors.  PPL Summary, Exhibit C at 11.



74.
The Coopersburg Tap project constructed along the Cross Country Corridor will permit PPL personnel to have reasonable access to facilities for initial construction and subsequent maintenance.  PPL St. 17-R.


75.
The Coopersburg Tap project constructed along the Cross Country Corridor will permit PPL maintenance crews to access facilities promptly in the event repairs are necessary.  PPL St. 17-R.


76.
The Coopersburg Tap project constructed along the Cross Country Corridor will permit inspection of transmission facilities by helicopters.  PPL St. 17-R at 12-14.



77.
The Route 309 Corridor would require a more difficult transmission line design and would create safety concerns for PPL personnel and the public.  PPL St. 17-R at 3.



78.
The structures of the Cross Country Corridor will average approximately 85 feet in height.  Average span links, the distance between structures, will be approximately 525 feet.  Most structures will be single steel poles with steel upswept conductor support arms.  Angled structures used to change direction of the line, will be either single steel pole or two-pole structures depending upon the severity of the angle.  Most poles will be directly imbedded into the ground.  Angled poles will be installed on concrete foundations; some may have to be guyed.  PPL St. 3 at 3-4.



79.
The design and construction of the Coopersburg Tap project in the Route 309 Corridor would not be standard and would be very difficult because a single-circuit 69 kV line would be replaced with a double-circuit 138/69 kV line with a 12 kV distribution line under-build.  PPL St. 17-R at 11.



80.
PPL would have to construct the Coopersburg Tap project along the Route 309 Corridor using large, heavy equipment placed in lanes of traffic due to the difficulty associated with the transporting, handling and installing the large wood poles necessary for the Route 309 Corridor.  PPL St. 17-R at 9-10.


81.
Construction of the Coopersburg Tap project along the Route 309 Corridor would close two of the four traffic lanes of Route 309 in many areas.  Additional problems would be presented due to the difficulties of constructing a 138/69 kV double-circuit transmission line above a 12 kV distribution line, that would have to be kept in service as much as possible to limit interruptions of service to customers in the vicinity.  PPL St. 17-R at 10.  


82.
PPL would have to constantly move barriers to protect personnel and equipment from oncoming traffic, as construction proceeded.  The difficulties connected with the construction of the Coopersburg Tap project along the Route 309 Corridor would augment the construction to at least one full year.  PPL St. 17-R at 10.



83.
Wooden poles, which are necessary for the Route 309 Corridor, are not as strong as steel poles and thus, the spans between poles are shorter than the spans between steel poles.  Use of wooden poles would result in an increased number of poles to install.  The increased number of poles would present an increased risk of strikes by vehicular traffic and increase maintenance activities throughout the life cycle of the transmission line because wooden poles are less durable than steel poles.  PPL St. 17-R at 9.



84.
Maintenance problems would be complicated by the fact that much of the Route 309 Corridor is extremely congested.  PPL St. 17-R at 12-13.



85.
 Although the SEPTA Corridor was preliminarily PPL’s first choice as the route for the transmission line, continued investigation revealed that the SEPTA Corridor would not be desirable for the Coopersburg Tap project.  PPL Summary, Exhibit C at 16.



86.
Construction of a transmission line above a railroad line with electric catenary would present significant challenges for both initial construction and subsequent maintenance and increase costs significantly.  Furthermore, SEPTA reserved the right to construct a double track.  PPL St. 17-R at 14-15.


87.
The railroad bed of the Pertinent Part of the Bethlehem Branch Line is only 66 feet wide for most of its length, and it is narrower in some areas.  There is very little room for the facilities required for a double circuit 138/69 kV transmission line.  Tr. 647, 870. 



88.
In some areas of the SEPTA Corridor, because the railroad ROW is so narrow, PPL would have to acquire an additional 25 to 50 feet of ROW in order to accommodate its facilities.  Tr. 874.


89.
In some instances the SEPTA Corridor, due to the large size of the equipment and associated outriggers needed to stabilize them while maintenance is being performed, the entire double rail facilities might have to be disrupted to permit PPL to perform maintenance activities in a safe manner.  PPL St. 17-R at 16.


90.
The PECO lines that SEPTA references to do not compare to the Coopersburg Tap project because: (1) the width of the ROWs are different; (2) the voltage levels, conductor size and insulator size of PECO lines depicted are unknown; (3) the PECO land areas along its corridor are level unlike the Pertinent Part of the Bethlehem Branch Line; (4) the transmission lines depicted in the SEPTA exhibits appear to be much smaller circuit lines than those needed for the Coopersburg Tap project; and (5) the PECO transmission lines were not double circuit transmission lines required for the Coopersburg Tap project.  SEPTA St. 1 at 4-6, Appendix C, Tr. 674, 681-83, 854-55, 857, 869.
3.  Cost Considerations


91.
The estimates of relative costs for the Coopersburg Tap Project for each alternative were presented by PPL in 2007 dollars.  Tr. 617-18, 627.


92.
Contingency factors are used to allow for uncertainties regarding a project.  The factors may change as the project progresses and knowledge of the corridor improves which in turn can increase or decrease the cost estimates.  The cost estimates for all of the alternatives used this methodology.  Tr. 617-18, 622, 627, 664.



93.
The difficulties that would arise if the Coopersburg Tap project were constructed in the Route 309 Corridor would increase the cost of the project.  PPL St. 2 at 13-15.



94.
The cost of constructing the Coopersburg Tap project in the SEPTA Corridor is greater than the costs of construction for the other alternatives.  The increased cost are due to: (1) the short spans needed to keep the conductors within the ROW; (2) the increased number of structures because of the short spans; (3) the change in size of the structures to support catenary in the future; and (4) the increased height of the structures above ground.  PPL Exhibit 2.



95.
The spans would be reduced to 200 feet or less on curved sections.  The steel pole structures along the rail bed would have to be guyed in the future to support catenary.  PPL Exhibit 2.  

4.  Real Estate and Right-of-Way



96.
Approximately 2,200 feet of the Cross Country Corridor uses the ROW for the existing 69 kV line that will be replaced.  PPL Summary, Exhibit C at 27.


97.
To construct the Coopersburg Tap project PPL requires easements across 42 properties to use the Cross Country Corridor.  PPL reached agreements for easement across 35 of these properties.  The SEPTA Corridor would require new ROW from 78 property owners and the Route 309 Corridor would require new ROW from 91 property owners.  PPL Summary, Exhibit C at 11.



98.
PPL successfully acquired ROW across three non-condemnable properties that are needed for use of the Cross Country Corridor.  PPL Summary, Exhibit C at 21.


99.
The Route 309 Corridor requires acquisition of three non-condemnable properties.  The non-condemnable status of these properties causes uncertainty regarding the route.  The uncertainty to cross these properties can cause the route costs to increase, delay construction and cause the line to be rerouted.  PPL Summary, Exhibit C at 11. 



100.
Although there is an existing 69 kV transmission line along the Route 309 Corridor, PPL would not be able to use the existing ROW for the new transmission line because the construction of the line was in 1930 and the agreements to cross property were not always permanent or defined as is the present practice.  In many instances PPL has a pole license which permits PPL to maintain a pole in a specific location for the 69 kV transmission line.  PPL would not be permitted to construct steel poles or place poles in different locations for the 138/69 kV transmission line with many of the existing ROWs or easement agreements.  PPL St. 17-R at 3-4.



101.
Regarding the Route 309 Corridor it would be difficult for PPL to obtain new, adequate ROWs for a 138/69 kV double-circuit transmission line because the area is highly congested.  PPL would have to place poles in the public ROW for much of the length of the transmission line.  PPL St. 17-R at 4.



102.
Because Route 309 has been expanded in the past, the shoulders along the state route are narrow and the ROW extends only a few feet beyond the curb line.  Poles would have to be installed adjacent to the curbs, which are only a few feet from traffic.  If Route 309 were widened, PennDOT would require PPL to relocate its poles, cause additional expense for this alternative.  Relocation of poles would waste substantial investment made by PPL in the Coopersburg Tap project.  PPL St. 17-R at 5-6.


103.
Use of the Route 309 Corridor would require PPL to meet the regulations of PennDOT for utility poles on state roads.  One requirement is that poles must be wooden.  Wood poles are less desirable than steel poles concerning transmission service reliability.  The risk of vehicles striking utility poles along the state route is substantial.  PPL experiences about four pole strikes per year along Route 309 in the Lehigh Region.  PPL St. 17-R at 6-7.



104.
Due to congestion around Route 309, it would be necessary for the Route 309 Corridor to cross Route 309 several times, as the existing line does.  Each crossing requires a change in direction which also requires the use of guy wires.  Guy wires take additional space and require PPL to obtain rights for the guy wires and their anchors to occupy land outside the PennDOT ROW because there is no room otherwise.  Guy wires generally would be installed in parking lots and driveways which do not present potential obstructions or hazards to traffic.  PPL St. 17-R at 8-10.



105.
SEPTA is unwilling to grant a permanent ROW and easement to PPL for the Coopersburg Tap project.  SEPTA would reserve the right to require PPL to remove facilities upon written notice.  PPL Summary, Exhibit C at 17 and Tr. 828.



106.
The SEPTA Corridor contains the most non-condemnable properties, seven, over which PPL would have to acquire ROW or PPL would have to reroute the transmission lines to avoid them.  PPL Summary, Exhibit C at 11.

5.  Environmental Impacts



107.
PPL believes it will be able to obtain all necessary permits for construction of the Coopersburg Tap project in the Cross Country Corridor because the Company’s transmission line construction practices are designed to minimize and avoid environmental impact and because the Pennsylvania Department of Environmental Protection (“DEP”) and U.S. Army Corps of Engineers (“COE”) have adopted permitting procedures specifically for such projects.  PPL St. 14-R at 5.



108.
Vegetation management is not an encroachment into wetlands as defined in 25 Pa.Code § 105.1 nor does it come within the scope of regulation under 25 Pa.Code § 105.3.  PPL St. 14-R at 6.     



109.
PPL, whenever possible, observes a self-imposed setback rule of 100 feet from the wetland boundary for pole placements.  PPL St. 14-R at 7.



110.
DEP has a waiver for an aerial electric transmission line on single poles concerning wetlands at 25 Pa.Code § 105.12(a)(3), which states, inter alia, “This waiver applies to one or more wires attached above ground to single poles.”  PPL St. 14-R at 11-12.


111.
PPL will not require permits from the COE for erection of poles or the stringing of conductors between poles.  A waiver for such projects is provided for in the COE Pennsylvania State Programmatic General Permit – 3 (PASPGP-3), which was issued by the COE on July 1, 2006 and revised on April 22, 2008.  PPL St. 14-R at 13.



112.
If a road less than 200 feet in length is required in a wetland, PPL would utilize a GP-8 Temporary Road Crossing Permit.  PPL St. 14-R at 14.



113.
For any temporary road that extends more than 200 feet into a wetland, PPL can comply with DEP requirements by avoiding the use of temporary roads altogether by hand digging holes for the poles using helicopters to install the poles.  PPL St. 14-R at 15.



114.
In order to reduce impacts of temporary roads on the environment, PPL, at times, uses combinations of on-surface wooden mats, gravel and geo-textile fabric to allow vehicles and equipment to travel without any direct impact on the surface.  PPL St. 14-R at 8, 15.



115.
The existing ROW for the Route 309 Corridor in the Route 309 Woods would need to be expanded to 100 feet.  In some places the ROW is narrower than 100 feet requiring clearing an additional 20 to 50 feet of ROW.  PPL St. 2-R at 28.



116.
If the Cross Country Corridor were used, the existing 69 kV transmission line would be removed from the Route 309 Woods.  PPL St. 2-R at 28.



117.
There are no threatened or endangered species in the Cross Country Corridor for the proposed Coopersburg Tap project.  PPL St. 15-R at 7-8.



118.
PPL’s ROW for the Coopersburg Tap project is only 100 feet wide and will be covered with native vegetation.  Few species will be inhibited from crossing such a 100-foot ROW; thus the impact to existing corridors is minimal.  PPL St. 15-R at 4.



119.
Only one plant species of special concern listed by the Pennsylvania Natural Heritage Program (“PNHP”), the Shellbark Hickory, was found in the Cross Country Corridor.  The PNHP watch list, however, serves only as a way to maintain awareness of a species that is not rare enough to legally be on the species of special concern list.  PPL St. 15-R at 8-9.



120.
The entire Cross Country Corridor has been checked for bog turtles and there is only one possible habitat with a marginal potential bog turtle wetland.  The likelihood of finding bog turtles in that marginal potential habitat is small.  PPL St. 15-R at 10-11.



121.
Nothing in the project should affect bog turtle wetlands more than 300 feet from the ROW.  PPL St. 15-R at 11-12.



122.
The Troxel property at 55 Hickon Road, which is 3,500 feet from the nearest wetland that could be impacted by the Cross Country Corridor has been checked for potential bog turtle habitat by PPL.  This wetland is on the Clark property and was examined for bog turtle habitat with negative results.  



123.
If the Route 309 Corridor or SEPTA Corridor were used for the Coopersburg Tap project, the tie lines would likely be crossing the possible bog turtle habitat and present a greater threat to bog turtles, if there are any, on the Troxel property.  PPL St. 15-R at 14, PPL St. 15-RJ at 10.



124.
Only one vernal pool is located within the Cross Country Corridor ROW and would span the ROW so any breeding amphibians will have direct access to forested habitat at each side of the ROW.  The only other vernal pools are located west of the Cross Country Corridor on the Clark property or a neighboring property.  The outside corner of the ROW comes close to the edge of one of these vernal ponds but the other pools are at least 100 feet away.  There are no other vernal pools in the vicinity of the Cross Country Corridor.  PPL St. 15-RJ at 4-5.



125.
If the Cross Country Corridor is used for the Coopersburg Tap project, approximately seven acres of core forest will be cleared and about 42 acres of edge forest will be cleared.  Forty-eight acres of core forest habitat will become edge habitat.  Interior forest species will continue to breed in the new edge habitat, although there may be a reduction in breeding success rates.  PPL St. 15-R at 20-21.



126.
Use of tie lines for the Route 309 and SEPTA Corridors that are needed to connect either corridor to the Hickon substation, will result in the clearing of approximately nine acres of core forest and 31 acres of edge forest.  Thirty-five acres of core forest will become edge forest.  Seventeen additional acres of edge forest would be cleared for the SEPTA Corridor and 10 acres of edge forest would have to be cleared for the Route 309 Corridor.  PPL St. 15-R at 20-21.



127.
Use of any of the alternate routes would have similar impacts on forest fragmentation and forest habitat.  PPL St. 15-R at 8-10.




128.
There are several transmission line ROWs in the general area of the Cross Country Corridor where invasive species have not been a problem.  PPL St. 15-R at 27-32.



129.
The clearing for the Coopersburg Tap project in the Cross Country Corridor will not have significant negative effects on the Tohickon Creek.  PPL St. 21-RJ at 5-6.



130.
The clearing of the Cross Country Corridor for the transmission line will allow vegetation to remain that will not grow to heights greater than 20 feet and will not interfere with the operation of the transmission line.  PPL St. 2-R at 13-14, PPL Exhibit KBK-1.



131.
The effect of removal of the riparian canopy does not cause substantial change in temperature of stream and creeks.  Temperature changes following removal of riparian canopies range from 0.5 to 5.4 degrees Fahrenheit.  Upon reentering a forest, temperatures return to their prior levels 200 to 300 feet down stream.  PPL St. 21-R at 2-4.



132.
The Cross Country Corridor would include approximately 0.55 acres of land used for agricultural purposes; the SEPTA Corridor would include approximately 0.35 acres of land used for agricultural purposes; and the Route 309 Corridor would include 0.47 acres of land used for agricultural purposes.  However, the Cross Country Corridor includes the least amount of land zoned for agricultural purposes.  PPL Summary, Exhibit C at 12.



133.
Unlike the SEPTA Corridor, which has severe slopes along the sides of the rail bed in much of the Pertinent Part of the Bethlehem Branch Lines, the Cross Country Corridor has minimal steep slopes that would interfere and complicate construction and maintenance.  PPL Summary, Exhibit C at 13.



134.
There are no recognized historic structures within 1,000 feet of the Cross Country Corridor.  In contrast, there are six historic structures within 1,000 feet of the SEPTA Corridor and two historic structures within 1,000 feet of the Route 309 Corridor.  PPL Summary, Exhibit C at 12.



135.
Eleven outstanding natural area sites have been documented within the Study Area.  There will be no impact to these sites because the Cross Country Corridor was routed to avoid them.  PPL Summary, Exhibit C at 24.



136.
If the Route 309 Corridor must be connected to the Hickon substation then there would be a significant environmental impact.  Much of the area between Route 309 and the Hickon substation is wooded and there would be a substantial impact if two, two-mile transmission lines were built through that area.  PPL St. 2-R at 33-34.


137.
The Route 309 Corridor would impact approximately four acres of wetlands and 51 acres of woodlands and involve 15 stream crossings.  Most of those impacts are associated with the connection between the corridor and the Hickon substation.  PPL Summary, Exhibit C at 13.



138.
All three routes will result in “good” habitats being negatively impacted to a similar degree.  PPL St. 15-RJ at 17-18.



139.
The environmental impact of the Springfield Functional Configuration has not been studied.  Tr. 722-23.



140.
All of the work during the study period through 2020 for the Springfield Functional Configuration would occur in existing substations or along existing transmission ROWs except for the construction of a new transmission line from the Milford substation to the existing Coopersburg Tap north of Quakertown (“Milford-Quakertown line”).  PPL Summary, Exhibit A at 12-13


141.
One likely route for the Milford-Quakertown line would generally run parallel to State Route 663 and is 4.08 miles in length.  PPL St. 2-R (Supplemental) at 4.


142.
Existing zoning along this portion of Route 663 is a mix of rural residential, suburban residential, commercial and light industrial.  PPL Summary, Exhibit A, Map 3.



143.
There are no environmental protection zones in this portion of the Study Area and only a small portion of the route would be in a floodplain.  PPL Summary, Exhibit A, Map 3. 

6.  Heath and Safety



144.
The Coopersburg Tap project will be designed and constructed according to all applicable National Electrical Safety Code (“NESC”) standards.  All of the clearance and thermal ratings meet, or exceed, the requirements of the NESC.  PPL St. 3 at 4-5; PPL Summary, Exhibit D and Appendix H.



145.
The Cross Country Corridor exposes persons to the least amount of EMFs compared to the other alternatives.  There are 41 homes within 200 feet of the Cross Country Corridor, but there are 111 homes within 200 feet of the SEPTA Corridor.  The Route 309 Corridor contains 29 homes, but is congested by many commercial establishments where persons are employed and which serve the public.  The Route 309 Corridor also has heavy vehicular traffic.  PPL Summary, Exhibit C at 14


146.
PPL has adopted a plan for Magnetic Field Management.  Under this plan, PPL designs and build transmission lines to reduce magnetic fields when such steps can be implemented at low or no cost and are consistent with functional requirements.  Consistent with this plan, PPL will reverse phase the proposed Coopersburg Tap project transmission lines and increase pole heights by five feet.  PPL Summary Appendix I, and PPL Summary Exhibit D at 3.



147.
PPL will remove those plants that have the potential to interfere with the operation of the transmission line, and PPL will preserve as much vegetation as possible.  PPL St. 2-R at 13-14 and PPL Exhibit KBK-1.



148.
The herbicides will be applied at the discretion of the landowner; that is, if the landowner objects to the use of herbicides, the easement agreement between PPL and the landowner will reflect the objection.  PPL will not spray any herbicides from aircraft.  PPL will not use any herbicides near waterways except for herbicides specifically approved by the EPA for that use.  PPL Exhibit KBK-1.

7.  Tie Lines



149.
The Hickon substation site consists of 85 acres of land.  The substation itself has a footprint of approximately seven acres.  There are wetlands on the site, but none are on or adjacent to the seven acre footprint for the substation.  PPL St. 2-R at 6-7.



150.
The seven acre footprint for the Hickon substation is not located within the 100-year flood plain, although other portions of the 85 acres are within the flood plain.  PPL St. 2-R at 15.



151.
If the Route 309 Corridor or the SEPTA Corridor were implemented, transmission lines must be constructed to connect those corridors with the Hickon substation.  Tr. 630-31.



152.
The alternative site for a new substation considered by PPL was the 20 acres of property adjacent to the SEPTA Corridor in Richland Township north of Cherry Road (“Cherry Road site”).  More than half of this property is wetlands and the wetlands have a very irregular shape with fingers extending into the dry areas.  Problems attempting to avoid the wetlands make the Cherry Road site impractical for the substation.  PPL St. 2-R at 31-32.



153.
If the Cherry Road site was used, little or no extra transmission lines would need to be constructed to connect the Cherry Road site with the Coopersburg Tap project using either the SEPTA or Route 309 corridors.  PPL St. 2-R at 31-32.



154.
To use the Cherry Road site, PPL would have to use a gas-insulated 230 kV design for the substation which would need to be customized to minimize impact to the wetlands.  PPL St. 2-R at 32. 



155.
The initial cost of the customized substation and subsequent maintenance costs connected with the Cherry Road site would be greater than the costs of PPL’s standard substation design.  PPL would be able to use a standard substation design for the Hickon substation.  PPL St. 2-R at 33.



156.
PPL owns both the Cherry Road site and the Hickon substation site.  PPL St. 2-R at 31, 33.



157.
If PPL were to use the Hickon substation site and the Cross Country Corridor, no additional ROWs would have to be acquired to connect the substation with either the source 230 kV transmission line or the 138/69 kV transmission line for the Coopersburg Tap project.  PPL Summary, Exhibit C at 2-3.


158.
If PPL were to use either the Route 309 Corridor or the SEPTA Corridor and connect either with the Hickon substation, approximately four miles of additional ROW for the tie lines would be required.  Two tie lines, each double circuit about two miles long, would be required to complete the circuit between the SEPTA or Route 309 Corridors and the Hickon substation.  Two separate ROWs would be required because the two tie lines cannot share the same ROW unless it is twice as wide.  Tr. 630-31.



159.
Use of the Cherry Road site would have significant impacts on the wetlands.  It is unlikely that PPL would be able to obtain the permits from DEP necessary for the Cherry Road Site.  PPL St. 2-R at 32-33.



160.
Unlike the Hickon substation site, approximately 10 acres of trees, some in wetlands, would have to be removed to use the Cherry Road Site.  PPL St. 2-R at 32.

D.
Functional Configurations


1.  Engineering and Technical Considerations


161.
The PPL Functional Configuration provides the following long-term reinforcement for the southern Lehigh Region:

-  The necessary load carrying capacity to insure reliable electric service throughout the long-term planning horizon.

-  The elimination of all contingency overload and excessive voltage drop violations of the RP&P.

-  The improvement of reliability by providing additional high-capacity transmission lines and increased substation transmission capacity for the southern Lehigh Region and preserves the 138 kV option.  PPL St. 1-R at 4-5.


162.
The benefits of the centrally located PPL Functional Configuration include: (1) improved transfer capability for load restoration; (2) improved voltage and voltage control; and (3) increased load sectionalizing flexibility for line maintenance.  Without the new substation, the load would be served by the Hosensack substation, which is eight miles away.  Use of the Hosensack substation simply would not provide the same benefits, reliability and flexibility.  Tr. 745-46, 768.



163.
The Springfield Functional Configuration would not provide the same degree of load transfers and resectionalizing of load as would the PPL Functional Configuration because of the magnitude of customer load supplied by the longer transmission paths.  The Springfield Functional Configuration also requires longer lines, which would result in a significant increase in the number of customers affected by transmission line disturbances.  PPL Summary, Exhibit A at 14.


164.
The Springfield Functional Configuration would require transformer reinforcements at existing regional substations to accommodate projected load growth.  Rebuilding the substation structures would be difficult because all substation load would need to be transferred away to temporary substation facilities during construction in order to enable PPL to provide adequate and reliable service.  PPL St. 2-R at 2-3 and PPL Summary, Exhibit A at 12-13.



165.
PPL uses a load-shed scheme to interrupt two 69 kV lines in order to maintain proper voltage to customers while remaining within thermal ratings for facilities from the Elroy substation.  If the Hickon substation is used with the PPL Functional Configuration, PPL will be able to restore all loads from both the Hickon and Elroy substations without overloading transmission facilities or subjecting customers to inadequate voltage levels.  The Springfield Functional Configuration would not resolve this problem.  PPL St. 1-R at 3-4; Tr. 745-46.



166.
The long-term plan for the southern Lehigh Region includes conversion to 138 kV when it is appropriate to do so to meet future loads.  The Hickon substation is critical to this conversion.  PPL St. 1-R at 5.



167.
The Springfield Functional Configuration does not contain any provision for the upgrade to 138 kV operation of transmission facilities.  PPL St. 1-R at 5.



168.
The Springfield Functional Configuration uses a 795 ACSR conductor, which is a violation of PPL’s RP&P.  PPL’s RP&P specifies that a 69 kV transmission line should not use a conductor with a capacity higher than 556 ACSR because 60 MVA on a 69 kV circuit is the maximum amount of load that should be interrupted for a stable contingency outage.  PPL St. 1-RJ at 8-9.



169.
Springfield conceded that PPL’s preferred alternative provides more potential options for dealing with predicted expansion needs into the future.  Springfield St. 2 at 27.

2.  Cost Considerations



170.
The PVRR of the PPL Functional Configuration is $36 million based on the portions to be constructed through 2011; in contrast the PVRR of the Springfield Functional Configuration is $41 million for the same period.  Tr. 716-718.  



171.
The PVRR difference increases between the PPL Functional Configuration compared with the Springfield Functional Configuration beyond 2011.  PPL St. 1-RJ.
3.  Real Estate Interest and Right-of-Way



172.
Implementation of the Springfield Functional Configuration would require construction of two new transmission lines for which PPL presently has no ROW.  One of the lines would run between the Milford substation and the Coopersburg Tap, at least four miles in length.  The other line would be between the Quarry-Elliot Heights and Bingen substations and would be about three miles long. PPL St.  2-R (Supplemental) at 2-3.


173.
Siting the transmission line between the Quarry-Elliot Heights and Bingen substations, which is needed for the Springfield Functional Configuration, would be extremely problematic because the area has been heavily developed for residential purposes.  The transmission line between the Quarry-Elliot Heights and Bingen substations would be underground, thus requiring a substantial increase in costs.  PPL St. 2-R (Supplemental) at 5.

4.  Description of Hickon Substation



174.
The proposed Hickon Substation would be a 230 – 138/69 kV substation located on approximately seven acres of about an 85 acre footprint.  PPL St. 12 at 8.



175.
The substation installation will include a control equipment building that will be approximately 40 feet by 60 feet in size.  PPL St. 12 at 9.


176.
The substation site is located in Springfield Township’s Resource Protection District.  Springfield St. 4 at 15. 

E.
Compliance with Applicable Statutes and Regulations 



177.
PPL would comply with the Springfield Township Stormwater Management Ordinance in conjunction with obtaining a National Pollutant Discharge Elimination Permit from DEP.  PPL St. 14-R at 2-3.



178.
PPL would be able to obtain all required DEP permits for encroachments into wetlands.  PPL St. 14-R and PPL St. 14-RJ. 


179.
To the extent that PPL’s transmission lines encroach on flood plains, they will not violate the requirements of Federal Emergency Management Agency (“FEMA”) because PPL will comply with applicable regulations of the DEP in 25 Pa.Code Chapter 106 concerning construction in flood plains.  PPL St. 14-R at 21-23.
F.
Eminent Domain


180.
PPL seeks to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across certain portions of land owned by Mr. Steven C. Thompson and Mrs. Judith E. Thompson, in Springfield Township, Bucks County.  Mr. Steven Thompson testified in the public input hearings against PPL’s need for the transmission line and the practices used by the Company to approach landowners.  Tr. 145-49.



181.
PPL seeks to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across certain portions of land owned by Mr. Robert L. Mackey and Mrs. Kathleen M.A. Mackey in Springfield Township, Bucks County.  The Mackeys have not testified against or otherwise protested PPL’s Condemnation Applications.



182.
PPL seeks to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across certain portions of land owned by Mr. Walter H. Weaver, Jr. and Mr. Ernest H. Weaver in Springfield Township, Bucks County.  Mr. Earnest Weaver testified in the public input hearings against PPL’s need for the transmission line and the practices used by the Company to approach landowners.  Tr. 252-56.


183.
PPL Electric seeks to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across a portion of SEPTA’s Pertinent Part of the Bethlehem Branch Line in Richland Township, Bucks County.  SEPTA has admitted that it has no objection to PPL’s occupation of the SEPTA property in question as long as contingencies are agreed.  Tr. 565, 678; Amended Protest of SEPTA at ¶ 8; SEPTA St. No. 1.0 at 2.


184.
PPL made no additional offers to SEPTA regarding property agreement to use the Pertinent Part of the Bethlehem Branch Line after April 27, 2006.  Tr. 808.



185.
PPL did not send SEPTA its construction requirements for the use of the SEPTA alternative.  Tr. 825.



186.
PPL admitted discussions or negotiations about the use of the Pertinent Part of the Bethlehem Branch Line for the SEPTA Corridor cannot take place without a general understanding of what the Company’s construction requirements would be.  Tr. 825-26.



187.
SEPTA’s Chief Engineer, Mr. J.D. Kneuppel, met with PPL engineers to advise them that coexistence of an electrified rail with an aerial transmission line was feasible. SEPTA St. No. 1.0 at 4-5.



188.
Since some preliminary discussion before the initial filing of this application proceeding, PPL has not followed up to work through any engineering issues that may be of concern.  SEPTA St. No. 1.0 at 5.


189.
PPL acknowledges that SEPTA has the right to electrify the rail lines that are currently inactive and run train service on those lines. Tr. 835.



190.
PPL has not disputed that a taking of SEPTA property would be a taking of property already devoted to public use.  SEPTA St. No. 1.0 at 1; Tr. 835.



191.
PPL Electric seeks to exercise the power of eminent domain to acquire a ROW and easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over and across certain portions of land owned by Mr. David Clark, Mr. Terrence Smith and Mrs. Jacalyn C. Smith and Liberty Home Development Corporation, Ltd. and Madden Farm Trust in Richland Township, Bucks County.  These parties contest the need for the project and whether because of primarily environmental impacts, the Cross Country Corridor is preferable to other alternative routes.  See Condemnation Applications, Smith St. No. 1.0 generally.


192.
The proposed ROWs and easements over the abovementioned properties do not interfere or require the condemnation of any place of public worship, burying ground or dwelling or its reasonable curtilage.  See Condemnation Applications. 

G.
Springfield Township Zoning and Land Use Plan



193.
Springfield’s zoning ordinance and comprehensive land use plan are designed to preserve the township’s irreplaceable natural resources.  Springfield St. 4-SR, Exhibit CRW-1 (comprehensive plan) and Exhibit CRW-2 (zoning ordinance).


194.
Springfield’s zoning ordinance and comprehensive plan are designed to preserve the rural character of most of the township, while fostering commercial and industrial growth along the area bordering Route 309.  Springfield St. 4-SR at 4.


195.
Springfield does not support industrial development in portions of the township that do not have the roads to support it.  Much of the township is served by two-lane country roads that are inconsistent with most industrial enterprises.  Springfield St. 4-SR at 4.


196.
PPL’s plans to clear acres of woodlands conflict with the purposes of the Resource Protection District.  Springfield St. 2 at 16.


197.
PPL Plans to construct portions of the transmission line along the Tohickon Creek.  Springfield St. 4 at 6, 9-10.


198.
Construction along the Tohickon Creek conflicts with the Springfield Township’s zoning ordinance.  Springfield St. 4 at 6, 9-10.
H.
Exemption from Local Zoning Regulations


199.
It is not disputed that the Hickon substation must include certain control equipment in order to operate properly.  This equipment must be protected from the elements and thus, to protect the equipment requires the construction of a building on the site of the Hickon substation.  


200.
Springfield’s zoning ordinance restricts industrial and large commercial districts to one area along Route 309 in the western portion of the township which is already substantially developed with industrial and commercial uses.  PPL St. 19-R at 3; PPL St. 9-RJ at 2.



201.
Mobile homes are permitted in the areas in the western portion of Springfield and require approval as a condition of use.  PPL St. 19-RJ at 2.

202.
PPL states that the Company considered Springfield zoning ordinance and comprehensive plan.  PPL St. 2-R at 15-18.


203.
PPL will take steps to mitigate environmental impacts of the Cross Country Corridor, in accordance with Springfield’s zoning ordinance.  PPL has agreed to many mitigation measures proposed by Springfield, including:

· comply with all requirements for the erosion and sedimentation control;

· provide engineering plans and consider suggestions;

· take reasonable steps to minimize disturbances of woodlands and wetlands;

· place the Coopersburg Tap at right angles to streams where practical;

· comply with all conditions and requirements of DEP and COE for the construction on wetlands;

· remove only vegetation that has the potential to grow more than 20 feet;

· use herbicides only if landowners agree;

· consider suggestions from Springfield regarding the design of access;

· provide copies of all applications for permits to construct portions of the Coopersburg Tap within Springfield;

· develop plan for control of invasive species; and

· create berms and plant vegetation to reduce visual impact of the Hickon substation. 

PPL St. 2-R at 35-40.


204.
PPL is willing to convey a substantial portion of the Hickon substation site to Springfield to demonstrate that it does not plan to construct any additional facilities at the Hickon substation site except for additional transmission lines.  PPL St. 2-R at 34.

V.
DISCUSSION
A.
Burden of Proof

Pursuant to section 332(a) of the Public Utility Code (hereinafter, “the Code”), 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  The burden of proof in this proceeding is on PPL.  In this proceeding, the Applicant, PPL, is the proponent of a rule or order and therefore bears the ultimate burden of persuading the Commission that the relief sought is proper and justified.  Such a showing must be by a “preponderance of the evidence.” Samuel J. Lansberry, Inc. v. Pa. P.U.C., 134 Pa.Cmwlth. 218, 578 A.2d 600 (1990).  
By presenting evidence more convincing, by even the smallest amount, than that presented by the other party, the preponderance of the evidence is satisfied.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In Se-Ling Hosiery, the Pennsylvania Supreme Court held the term, “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Id.  The term, “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the slightest degree, than the opposing party.  PPL must show its compliance with the applicable provisions of the Code, this Commission’s regulations, applicable Commission orders and applicable Commission and appellate court decisions in its filings, by a preponderance of the substantial record evidence.  66 Pa.C.S. § 332.
Upon an applicant’s submission of evidence sufficient to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, shifts to the protestant.  A prima facie case shifts the burden of persuasion to the opponent.  McDonald v. Pennsylvania Railroad Co., 348 Pa. 558, 36 A.2d 492, 495-96 (1940).  Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  In Re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-89 (1941); Rogers v. United States, 66 F.Supp. 663, 667, relying, in relevant part on, Roseberry v. Home Life Insurance Co., 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).     
If the protestant fails to rebut such evidence, then the applicant prevails.  If however the protestant has placed into the record evidence to rebut that of the applicant, the burden of going forward with the evidence shifts back to the applicant.  In order to then satisfy the burden of proof, the applicant must rebut the protestant’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence shifts from one party to the other, the burden of proof never shifts.  The burden of proof remains with the applicant.  Replogle v. Pennsylvania Electric Co., 54 Pa.P.U.C. 528 (1980), and Waldron v. Philadelphia Electric Co., 54 Pa.P.U.C. 90 (1980).

The Commission must ensure that the decision is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion: more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Railway Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984); Erie Resistor Corp. v. Unemployment Comp. Bd. Of Review, 166 A.2d 96 (Pa. Super. 1961).  The term “substantial evidence” is recognized by this Commission as any relevant evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Comm., Dept of Public Welfare, White Haven Center, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 96 (1984); and Pa. P.U.C. v. Equitable Gas Energy Company, 68 Pa. P.U.C. 438 (1988).  Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. P.U.C., 67 Pa. Cmwlth. Ct. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. P.U.C., 623 A.2d 6 (1993); and 2 Pa.C.S. § 704.
B.
Authorization to Locate, Construct, Operate and Maintain Certain HV Electrical 
Transmission Facilities
Springfield affirmatively states, “[the] Township has challenged two of the four criteria set forth in Section 57.76(a):  the need for the proposed line and the environmental impact of the line given the available alternative.”  Springfield M.B. at 9 citing 52 Pa.Code 
§ 57.76(a).  As stated below, these are the areas of dispute by all of the parties that address this issue.  The arguments of the specific parties are presented below.

1.
Legal Standard – Need
Section 1501 of Title 66 of the Pennsylvania Public Utility Code (“Code”) reads, in pertinent part, 

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.

66 Pa.C.S. § 1501.  The Commission has jurisdiction through the proposed improvements, changes, repairs, alteration, or extensions to the service and facilities that PPL is proposing through the application for this proceeding. 
The Commission has jurisdiction over a public utility’s power to condemn property pursuant to Section 1511 of Title 15 of the Pennsylvania Consolidated Statutes.  Section 1511(a)(2) reads, in pertinent part:

§ 1511.  Additional powers of certain public utility corporations

(a) GENERAL RULE. - A public utility corporation shall, in addition to any other power of eminent domain conferred by any other statue, have the right to take, occupy and condemn property for one or more of the following principal purposes reasonable necessary or appropriate for the accomplishment of the principal purposes:

*

*

*

(2)  The transportation of artificial or natural gas, electricity, petroleum or petroleum products or water or any combination of such substances for the public.
*

*

*

15 Pa.C.S. § 1511(a).


Although the restrictions of this statute do not apply to this proceeding, they are presented here for completeness and referenced in Section 1511(b), 

(b) RESTRICTIONS.—The powers conferred by subsection (a) shall not be exercised:

(1) To condemn for the purpose of constructing any … aerial electric transmission…:
(i) Any dwelling house or, except in the case of any condemnation for petroleum or petroleum products transportations lines, any part of the reasonable cartilage of a dwelling house within 100 meters therefrom and not within the limits of any street, highway, water or other public way or place.

(ii) Any place of public worship or burying ground.

(2) To condemn any place of public worship or burying ground for the purpose of constructing any elevated street railway, sewer or underground street railway line.

15 Pa.C.S. § 1511(b).

Pursuant to Section 1511(c), 15 Pa.C.S. § 1511(c), the statute goes further by directing the Commission to insure through the adjudicatory process that the utility’s exercise of the powers in section 1511(a) are used for the necessary or proper service, accommodation, convenience or safety of the public.  Section 1511(c) states, in pertinent part,
(c) PUBLIC UTILITY COMMISSION APPROVAL.—The powers conferred by subsection (a) may be exercised to condemn property outside the limits of any street, highway, water or other public way or place for the purpose of erecting poles or running wires or other aerial electric, … only after the Pennsylvania Public Utility Commission, upon application of the public utility corporation, has found and determined, after notice and opportunity for hearing, that the service to be furnished by the corporation through the exercise of those powers is necessary or proper for the service, accommodation, convenience or safety of the public.  The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection… 

15 Pa.C.S. § 1511(c).  Consequently, the PUC has jurisdiction over this proceeding because PPL is requesting approval to condemn property through its power to erect poles and run aerial electric.  Although the Commission has jurisdiction, the jurisdiction is not without limitation.  The Commission through the adjudicatory proceeding to determine if the public utility in its request is exercising its power for the necessary or proper service, accommodation, convenience or safety of the public, is not to determine any issue regarding the public utility’s power to condemn or the procedure used by the utility to condemn property.   

The regulations dealing with the Commission review of the siting and construction of electric transmission lines are found in Subchapter G to Chapter 57 of 52 Pa. Code, 52 Pa.Code §§ 57.71 et seq.  The term “HV transmission line” or “HV line” is defined as an overhead electric supply line with a designed voltage in excess of 100,000 volts or 100 kV.  52 Pa.Code § 57.1.  This PPL application involves a 69 kV line to eventually have the capacity of 138 kV and thus, invokes Chapter 57 of Title 52 of the Pennsylvania Code.  

Section 57.75 of Title 52 of the Pennsylvania Code, provides the procedure for setting a hearing or hearings on an application and the subject matter to be covered in the proceeding.  52 Pa.Code § 57.75.  Section 57.75 directs the Commission to consider, in pertinent part, the following:

(1)  The present and future necessity of the proposed HV line in furnishing service to the public. 

52 Pa.Code § 57.75(e)(1). 
Section 57.76 provides the substance of the Commission’s review and content of a Commission order of the application for a high voltage (“HV”) electrical transmission line to approve the transmission line.  52 Pa.Code § 57.76 states,

§ 57.76.  Determination and order.

(a)  The Commission will issue its order, with its opinion, if any, either granting or denying the application, in whole or in part, as filed or upon the terms, conditions or modifications, of the location, construction, operation or maintenance of the line as the Commission may deem appropriate.  The Commission will not grant the application, either as proposed or as modified, unless it finds and determines as to the proposed HV line: 

(1)  That there is a need for it. 

(2)  That it will not create an unreasonable risk of danger to the health and safety of the public. 

(3)  That it is in compliance with applicable statutes and regulations providing for the protection of the natural resources of this Commonwealth. 

(4)  That it will have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives. 

52 Pa.Code § 57.76(a)(Emphasis supplied).
The Commission Order adopting the transmission line regulations referred to above does not provide an explanation or a definition of the term “need.”  Re Overhead Electric Transmission Lines, 51 Pa. PUC 682 (1978).  In a case decided after the adoption of the siting regulations, this Commission stated it was to examine four justifications for the proposed transmission lines in detail: (1) a defined service area; (2) a defined terminal point; (3) evidence of system inadequacy; and (4) proof that the line at issue is a reasonable solution to the problems presented to determine need for the line.  Re West Penn Power Co., Application Docket Nos. 100200, et al., 1980 Pa. PUC LEXIS 49, 17-18, 54 Pa. PUC 319 (1980).
In a previous case with PPL, the Commission rejected an application to site a HV transmission line and based its denial of the application on the Company’s failure to show an “engineering need.”  The Commonwealth Court vacated the Commission’s Order and remanded the case for consideration of the “statutory standards specified in the Code and the regulations promulgated thereunder.”  Penna. Power & Light Co. v. Pa. P.U.C., 696 A.2d 248, 250-51 (Pa. Cmwlth. 1997).  
The Commonwealth Court in its opinion emphasized Section 1501 of the Public Utility Code that requires, in pertinent part, “every public utility shall … make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.”  66 Pa.C.S. § 1501; Penna. Power & Light Co., at 250 (Emphasis in original).  The Commonwealth Court emphasized language in 52 Pa.Code § 57.76(a)(4) that requires the Commission, prior to granting approval of an application, to consider whether the proposed transmission line, “ will have a minimum environmental impact considering the electric power needs of the public, the state of the available technology and the available alternatives.”  Penna. Power & Light Co., at 250 (Emphasis in original).  Lastly, the Commonwealth Court recognized the statutory provision placed upon the PUC in Section 15 Pa.C.S. § 1511(c) of the Business Corporation Law of 1988 that “upon application, [the Commission] must determine if a requested exercise of the powers of eminent domain by a public utility corporation is necessary or proper for the service, accommodation, convenience or safety of the public.”  Id. (Emphasis in original).  
Most recently in assessing the public need for a transmission line this Commission determined that the inquiry

depends on the specific facts presented regarding each project and upon the future impacts or consequences within a broad context.  The impacts and consequences of approving the project and the impacts and consequences of not approving the project, both beneficial and adverse, must be weighed.  The Commission must determine, for planning and policy purposes, whether a proposed transmission project is ultimately necessary or proper for the accommodation, convenience and safety of patrons, employees and the public.

In Re: Application of Trans-Allegheny Interstate Line Co., Docket Nos. A-110172 et al., G-00071229, Recommended Decision, reversed on analysis of standard, November 13, 2008 at 80-81 (“TrAILCo”). 
The Superior Court emphasized that the public includes “persons generally who may come into contact with the utility’s facilities” West Penn Power, 199 Pa.Super. 25, 32, 184 A.2d 143, 146 (1962), citing, Lower Chichester Twp. v. Pa. P.U.C., 180 Pa.Super. 503, 119 A.2d 674 (1956).  It is for those persons, either directly or tangentially harmed, that the convenience, accommodation, safety and protection the public utility law is concerned.  
2.  Need of Proposed Facilities

a.  Problem

The Coopersburg Tap Project, the Cross Country Corridor and the Hickon substation, are required to meet increasing load in the study area.  The study area is the supply and destination service points and the natural and man-made boundaries beyond which no reasonable alternative line routes exist.  The study area in this proceeding “is bordered by a Buckeye Petroleum pipeline [at] the north, a PPL Interstate Energy oil pipeline and Richland Township boundary with Haycock Township on the east, the PPL Quakertown – Hosensack 138/69kV Tap [transmission] line [to] the south and a line about 2 miles west of State Route 309 [to] the west.  The study area is about 42.3 miles.”  PPL St. 2 at 4-5.

Coopersburg and Quakertown are surrounded by significant areas of suburban development, much of it built in the last 15 years.  Intense development also occurs in a “strip” fashion along Route 309, the four-lane highway which connects Coopersburg and Quakertown.  New businesses have been built and additional ones are being added.  Route 309 is also a major thoroughfare which connects the City of Philadelphia with Allentown and Bethlehem.  Additionally, there has been continuing development near the Quakertown exit of the northeast extension of the Pennsylvania Turnpike, which is also part of the Southern Lehigh Region.  PPL Summary, Exhibit B at 2.

Part of the overall reinforcement plan addresses the capability of the existing Coopersburg 69 kV Tap line which was constructed in the 1930s and is limited to a maximum load of 30 MVA.  PPL projects that by 2009, the Coopersburg 69 kV Tap line will have insufficient capacity to maintain reliable electric service for peak load and interrupted service conditions.  The loss of one or both of the double-circuit Buxmont – Quakertown 69 kV transmission lines during peak load conditions will overload the remaining line and introduce the potential to interrupt service to over 20,000 customers within the southern Lehigh Region.  Restoration through neighboring substations is limited because of the insufficient capacity of the transformer and limited conductor capability of the segment between the Seidersville 69 – 12 kV substation and the 69 kV Taps supplying the Quakertown substation.  PPL Summary, Exhibit A, at 4-5.  Similar concerns exist for the Quarry – Elliott Heights 69 kV transmission lines during peak load conditions.  Id at 6.  

Concerns are not limited to line outages, also transformer outages are cause for concern.  The loss of one of the 230 – 69 kV transformers at PPL’s Quarry 230 – 69 kV substation will cause load to exceed the rating of the remaining transformers.  Approximately 30,000 customers could be affected by transformer failure.  Transferring load away from the Quarry substation would be limited by insufficient 69 kV conductor capability and limited transformer capacity of neighboring substations.  Similarly, the loss of a transformer at PPL’s Elroy 500 – 138 – 69 kV substation would cause the Buxmont 230 – 69 kV substation transformers to approach their thermal load rating.  The ability to transfer load away from the Buxmont substation is limited by poor 69 kV conductor capability and limited transformer capability of the segment between the Seidersville 69 – 12 kV substation and the 69 kV Taps supplying the Quakertown substation..  Id at 6-7.

b.  Proposed Solution  


By 2009 :
· Rebuild the exiting 5.4 mile, 2/0 copper conductor single circuit Coopersburg 69 kV Tap for double-circuit operation using 556 ACSR conductor.

· Replace the 2/0 copper conductor on the Quarry #1 – Coopersburg 69 kV Tap between Seidersville and Coopersburg 69 – 12 kV substations with higher capacity 795 ACSR conductor

· Install a new 75 MVA, 230 – 69 kV transformer at Hosensack 230 – 69 kV substation.  Resectionalize the 69 kV transmission system to transfer load to Hosensack substation from the more heavily loaded Quarry 230 – 69 kV substation for transmission line relief.



These modifications alleviate contingency overload and reliability concerns forecasted to occur by 2009.  It also enables (1) load transfer; (2) future construction of the new 230 – 138/69 kV substation in 2011; and (3) capability to relieve load at Quarry 230 – 69 kV substation and Quarry – Elliot Heights 69 kV transmission lines.  PPL Summary, Exhibit A at 10-11.
By 2011:

· Install a new 230 – 138/69 kV substation between Coopersburg and Quakertown substations, Hickon substation.

· Reduce loads on existing transmission and substation facilities by resectionalizing and transferring that load to the new substation.



These modifications construct the new substation positioned to: (1) relieve the load of the Quarry and Buxmont substations and transmission lines; (2) serve as backup to the Quarry and Buxmont substations; and (3) reduce the potential number of customers interrupted if the 69 kV transmission line faults.  Id.
Beyond 2011:

· Replace two 75 MVA 230 – 69 kV transformers at Quarry 230 – 69 kV substation with two 150 MVA transformers.
· Replace overdutied circuit breakers at Quarry 230 – 69 kV substation.
· Replace two 75 MVA 230 – 69kV transformers at Hosensack 230 – 69 kV substation with two 150 MVA transformers.

· Replace overdutied circuit breakers at Hosensack 230 – 69kV substation.

· Rebuild the approximate 9.5-mile Quakertown #1 – Upper Hanover 69 kV transmission line for double-circuit 69 kV operation using higher capacity 556 ACSR conductor.


These modifications identify long-term (over the next 20 years) work to provide reliable service to PPL customers of the southern Lehigh Region.

c.  Coopersburg Tap Transmission Line
 



(1)  Positions of the Parties



(a)  PPL 
Rapid growth of load in PPL’s southern Lehigh Region has placed greater demand on the existing electrical facilities.  To meet the expected future demand PPL performed planning studies to determine the requirements of this area over the course of twenty years (2030) to find the appropriate system reinforcement plan at the lowest cost.  PPL Summary, Exhibit A at 9.  “PPL’s goal is to provide a transmission system that ensures a highly reliable design, is flexible to meet normal and emergency operating conditions, will meet the future long term needs of the region, and does so at the lowest possible costs.”  PPL St. 1-R at 4.  The plan should resolve the reliability service issues for the southern Lehigh Region.  PPL Summary, Exhibit A at 4.   

The need for reinforcement of the PPL regional power transmission system was determined through a detailed system planning process set forth in PPL’s Reliability Principles and Practices (“RP&P”).  PPL M.B. at 12.  This system’s planning process has been accepted by the Commission in prior proceedings and the process has not been challenged by any party to this proceeding.  Id.  The RP&P revealed that by 2009, the existing Coopersburg 69 kV tap line would have insufficient capacity to maintain reliable electric service if certain contingencies occur.  These contingencies could include overloaded transmission lines, overloaded transformers, low voltage, and loss of load.  PPL M.B. at 12; see also, PPL Summary, Exhibit A at 4-7.


(b) Other Active Parties
Although need was disputed by testimony in the public input hearings, the active parties did not contest the evidence supplied by PPL.  More specifically, Mr. Clark and Springfield concede that the existing 69 kV transmission network in the southern Lehigh Region will need reinforcement or relief prior to 2014.  Clark M.B. at 3; Springfield M.B. at 15; Springfield St. 1 at 18, 21.  Springfield affirmatively states, “[it] does not dispute the need for PPL to do something to enhance the 69 kV transmission network in the region.”  Springfield M.B. at 14 (Emphasis in original).  SEPTA takes no position on this issue and Sen. Wonderling defers the issue to other active Intervenors.  SEPTA M.B. at 3; Sen. Wonderling M.B. at 9.


(c) Public Input Testimony


A citizen at a public input hearing challenged whether PPL demonstrated need for the proposed transmission line because he alleged in part, there was no risk analysis, PJM had not confirmed the need, and no alternative of expanding or augmenting the existing facility by PPL.  Tr. 268-69.  


(2)  Disposition

The parties disagree on the best configuration to achieve reinforcement of the transmission lines in the southern Lehigh Region.  With the exception of the public hearing testimony there is no dispute as to whether there is a need to augment the existing transmission lines in the southern Lehigh Region for future reliable electric service.  The dispute is rather, how, or what configuration or method to use to address the need.
The testimony of the citizen at the public input hearing was successfully rebutted by PPL through its RP&P which is part of the record evidence.  The load levels used in the transmission system model are based on the latest forecast prepared annually by the PJM Load Analysis Subcommittee.  PPL Summary, Exhibit A at 3.  The system model is used to determine whether the Company-identified alternatives for the transmission network comply with the RP&P.  Id.  Thus, indirectly, PPL has addressed any risk issues and issues of projected need by PJM.  The matter of considering alternatives is more appropriate for the method or configuration to achieve reinforcement rather than whether there is a need for augmenting the transmission lines to address reliability issues.  Consequently, the allegations by the citizen alleging PPL has not shown need for the facilities proposed is not substantiated by the record evidence.  

d.  Coopersburg Tap Substation

(1)  Positions of the Parties


(a)  PPL
PPL contends that the substation for the Coopersburg Tap Project, Hickon substation, is integral to the comprehensive system reinforcement plan to remedy reliability and service issued for the southern Lehigh Region.  PPL states, “If the new double-circuit transmission lines between Coopersburg and Quakertown were constructed but the [Hickon] substation were not constructed, conditions would remain that violate PPL’s RP&P.”  PPL M.B. at 14.  The Hickon Road substation is necessary to provide long-term reliable service to PPL’s customers.  Id at 80.  
The substation is located to relieve overloading at neighboring Quarry and Buxmont 230-69 kV substations and the heavily loaded Quarry-Elliot Heights and Buxmont-Quakertown double-circuit transmission lines.  Id at 14, Tr. 745-46.  The Hickon substation would serve as backup to the Quarry and Buxmont substation if a transformer or transmission line outage occurred.  The Hickon substation will split the Coopersburg #1 and #2 Taps and as a result will reduce the number of customers interrupted if the transmission line failed.  Id.   
PPL specifically states that a centrally located substation such as the Hickon substation provides improved transfer capability for load restoration, improved voltage and voltage control and increased load sectionalizing flexibility for line and substation maintenance.  PPL R.B. at 12, PPL St. 1, at 11. 

Moreover, a new substation would increase substation capacity to serve future load growth.  Without the new substation, load would be served by the Hosensack substation site which is eight miles away.  Use of the Hosensack substation restricts the ability to transfer and resectionalize load for restoration of service because of longer transmission paths and the amount of customer load supplied under the Springfield Functional Configuration.  PPL R.B. at 12.


(b) Springfield

Springfield contests the need for the Coopersburg Tap substation.  Springfield M.B. at 15.  Springfield contends that PPL does not need to construct the new substation to provide reliable service to its customers and Springfield asserts its configuration - the Springfield Functional Alternative - provides the region reliable service through 2020 by upgrading existing facilities.  Springfield M.B. at 16.  Springfield states more accurately, “There is … a dispute concerning the extent of a project that is needed to provide … reinforcement.”  Id at 12 (Emphasis added).
Springfield concedes that the township is the geographic center of the region between the Coopersburg and Quakertown substations.  Springfield M.B. at 13.  Springfield concedes that a centrally located substation provides benefits such as shorter feeder distances which yield reduced line loses, less voltage fluctuation and reduced exposure to outages.  Tr. 768.  Springfield however disputes that the geographic center equates to the center of load growth.  Rather, Springfield contends that the record shows growth to the north and southwest of Springfield Township.  Id at 13-14.  Springfield refines the issue as whether the reinforcement should be done in Springfield or whether the reinforcement should be done in existing substations and transmission lines closer to the growing areas.  Id at 14.  Springfield would assert the latter has been proven. 
Springfield cites Application of Philadelphia Electric Co., Docket No. A-110550F058, 1992 Pa. PUC LEXIS 52 (June 1, 1992) as precedent for analysis of the need to justify a grant to construct a control building on a site exempt from local zoning variances under 53 P.S. § 10619.  Springfield M.B. at 16.  Springfield also cites testimony of PPL witness, Ms. Krizenoskas, who was responsible for the testimony demonstrating need for the proposed facilities, to show that PPL’s own witness was aware that an alternative existed that would permit the Company to provide reliable electric service without the new substation.  Id.  Springfield bolsters this premise by citing its own witness’s conclusion that reliable service is possible without the substation.  Id at 17 citing Springfield St. 1 at 29.  

Springfield adds that PPL did not conduct any comparative environmental or land use analysis of the two options.  Furthermore, PPL performed a comparative cost study only after it selected the Cross Country Corridor as its preferred route and after the Hickon substation acreage was purchased.  Springfield M.B. at 17.   



(c) Remaining Active Parties

SEPTA takes no position on this issue.  SEPTA M.B. at 3.  Sen. Wonderling defers this issue to the other parties that addressed it in testimony.  Sen. Wonderling M.B. at 9.  Mr. Clark does not contest the need for a Coopersburg Tap substation.  Clark M.B. at 4. 

(2) Disposition
First it is important to emphasize that a substation is not an HV line.  The Pennsylvania Public Utility Code defines “facilities” as:

‘Facilities.’  All the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by or in connection with, the business of any public utility…

66 Pa.C.S. § 102 compared with 52 Pa.Code § 57.1 (HV line - An overhead electric supply line with voltage greater than 100,000 volts).  A substation is a facility, not an HV line.


Second, PPL requested a grant for exemption of local zoning ordinances to a building to house control equipment at the Hickon substation.  See, P-2008-2038262, Petition dated April 24, 2008.  Consideration of 52 Pa.Code § 69.1101 regarding the Commission considerations of certain decisions on local land use and comprehensive plans and zoning ordinances must be tempered by whether the issue is exempt from said local ordinances under 53 P.S. § 10619.  Thus, any discussion regarding the local land use or comprehensive local zoning plans is appropriate when it is determined that there is no exemption to the local zoning ordinances to be granted based on the facts presented.  To consider the issue concerning local land use and ordinances and then to conclude that the facility is exempt from the local restrictions is futile.   

Springfield attempts to couch this issue as a dispute over whether the substation needs to be in Springfield Township or whether the substation in Springfield can be alleviated by adding more capacity through additional facilities at existing substations.  Springfield M.B. at 14.  This is a red herring as it is not a challenge to the need for the changes but rather a challenge to where facilities are to be placed.  Inherent in this type of argument by Springfield is that there is a need to change or modify the existing configuration with additional facilities.  The issue is whether to modify the configuration with facilities disbursed throughout the existing substations or whether to concentrate a collective of additional facilities at a new substation.  The issue of need for new facilities, like that for the transmission line, however is conceded.  
Springfield cites Application of Philadelphia Electric Co., Docket No. A-110550F058, 1992 Pa. PUC LEXIS 52 (June 1, 1992) and the analysis of implementing 53 P.S. 
§ 10619 for the premise of whether the facilities are needed.  Reliance on Application of Philadelphia Electric Co. for implementing 53 P.S. § 10619 is in error for the need of the substation.  Both Application of Philadelphia Electric Co. and 53 P.S. § 10619 concern whether an exemption should be granted to the zoning ordinances of local municipalities for the facilities at issue.  The application precedent and the statute cited do not concern whether the facilities are needed.  
Springfield goes on to make a distinction between the substation location as the geographic center between Coopersburg and Quakertown, but not the center of the projected volume of service or load.  The distinction of a central geographic station as advocated by Springfield is not persuasive.  It is the geography that creates one of the benefits PPL advocates.  That benefit is versatility of using other existing substations to adequately address future load growth.  It is evident that the geographical location of the proposed new substation permits existing substations to address future load growth rather than to augment existing substations to address both close proximity growth demands and lesser proximity transmission service.  It is also evident that the Hickon substation addresses the energy needs of the entire southern Lehigh Region; not just the needs of Springfield and Richland Townships.
It is the physical geography that creates the versatility of using other existing substations to adequately address future load growth; and thus, the substation need not be in the center of load growth areas to be effective.  Because Springfield concedes that the location is geographically located at the center of the Coopersburg and Quakertown substations, it can be concluded that the location has a reasonable appeal.  

Springfield also disputes the need for the Hickon substation when an alternative configuration - Springfield Functional Configuration - is proposed that would provide reliable service without any new substation.   Thus, Springfield asserts that the Hickon station is not needed.  This argument goes to the Section 57.76(a)(4), the adverse environmental impact considering, among other things, available alternative configurations, rather than the need.  52 Pa.Code 57.76(a)(4).  Furthermore, the regulation is addressed to the HV line and not the facilities used by the public utility to enhance the transmission and distribution of the electric service.  Springfield misuses this argument to address the substation or facility at issue. 
Springfield offers the alternative configuration but fails to refute the assertions of flexibility in sectionalizing load, improving transfer capability for restoring load, improving voltage and voltage control and central location for service of future load growth.  These are the benefits PPL states for creating the substation.  Rather than to discredit the benefits that PPL asserts, Springfield makes summary statements that PPL’s own studies show that the Company can provide reliable service for many years into the future without building a new substation.  Springfield M.B. at 17 citing Springfield St. 1 at 29.  While it may be true that a new substation is not the sole solution to the reliable delivery of electric service, Springfield fails to state that its configuration will also offer not only the reliability through the pertinent timeframe but also the benefits of flexibility, transferability and the like provided by PPL’s configuration which includes the substation.  Springfield also fails to show that PPL is unreasonable in employing the Hickon substation to attain flexibility, transferability and improvements advocated by PPL.  
Springfield essentially argues that the upgrades of the existing substations with the improvements that it advocates address the reliability of the transmission network in the southern Lehigh Region.  Springfield does not however advocate that the upgrades with the substation that PPL advocates are unreasonable. 
Lastly, Springfield states that PPL provided no environmental or land use or comparative cost analysis of the two routes at issue.  Once again Springfield seems to confuse considerations for the HV line versus considerations for the public utility’s facilities.  Sections 57.75(e)(4) and 57.76(a)(4) concern matters of comparing alternative routes for the HV lines; not the need for facilities.  52 Pa.Code §§ 57.75(e)(4) and 57.76(a)(4).  Furthermore, In Re West Penn, the Commission states, “the need for a transmission line has never been equated to … the need for a substation.”  1980 Pa. PUC LEXIS 49, 17; 54 Pa. PUC 319 (1980).       
The course of action by PPL for this area is reasonable as to the location.  The record evidence supports a finding that a reasonable necessity exists to permit the Hickon substation control equipment building for the optimal operation of the Coopersburg Tap in the southern Lehigh Region.

3.  Transmission Line Siting and Routes

a.  Legal Standard – Safety and Environmental Impacts



Concerning safety and environmental issues of an HV line, Section 57.76(e)(2)-(4) of the Commission’s regulations directs the Commission to consider the following:  

(2)  The safety of the proposed HV line.
(3)  The impact and the efforts which have been and will be made to minimize the impact, if any, of the proposed HV line upon the following: 

(i)

Land use; 

(ii)

Soil and sedimentation; 

(iii)
Plant and wildlife habitats; 

(iv)
Terrain; 

(v)

Hydrology; 

(vi)
Landscape; 

(vii)
Archaeological areas; 

(viii)
Geologic areas; 

(ix)
Historic areas; 

(x)

Scenic areas; 

(xi)
Wilderness areas; and 

(xii)
Scenic rivers. 

(4)  The availability of reasonable alternative routes. 

52 Pa.Code § 57.75(e)(2)-(4).  Stated another way, applicable Commission regulation provides that the transmission line:

(1) should not create unreasonable risk of danger to the health and safety of the public;

(2) is in compliance with applicable statutes and regulations for the protection of natural resources of Pennsylvania; and

(3)
will have the minimum adverse environmental impact contingent upon power needs of the public, available technology and available alternatives.

52 Pa.Code § 57.76(a)(2)-(4).  An alternative route is defined as, “a reasonable right-of-way which includes not more than 25% of the right-of-way of the applicant’s proposed route.”  52 Pa.Code § 57.1.

The Superior Court stated that proper consideration of 

the selection of the route … is a matter for the light company in the first instance and, unless it is shown that it proposes to exercise the powers conferred upon it wantonly, corruptly or capriciously, or that the rights of the land owner have been trifled with, or unreasonably disregarded, the law does not contemplate that the Commission should withhold its approval simply because another route might have been adopted.
West Penn Power Co., 199 Pa.Super. 25, 31; 184 A.2d 143, 145 (1962) citing, Dickson v. P.S.C., 89 Pa.Super. 126 (1926)(Emphasis added).  The Superior Court goes further to state that, 

It is readily apparent that the service to be furnished by a proposed power line might be necessary or proper in the public interest, but that the route selected for the line should so offend the fundamental purposes of the statute as to warrant the withholding of approval by the Commission.

West Penn Power, 199 Pa.Super. 25, 31; 184 A.2d 143, 146 (1962).  See also, Wilson v. P.S.C., 89 Pa.Super. 352 (1926) and Biddle v. P.S.C., 90 Pa.Super. 570 (1927)(power of Commission to reject location of transmission line if utility acted wantonly, arbitrarily or unreasonable in selecting route is necessary).  In the Application of West Penn Power Co., at Docket No. A-88280, the Commission determined that a review of the route selection for utility lines addresses whether the Company’s proposed route is the result of orderly planning designed to provide the route that is the most economical and practical; however, the proposed selected route can be rejected if the ROW location creates a hazardous situation to the public and is an unreasonable disregard of the property owners’ rights under the law.  West Penn Power, 199 Pa.Super. 25, 30; 184 A.2d 143, 145 (1962).  

Consistent with Payne v. Kassab, 312 A.2d 86, 94 (Pa. Cmwlth. 1973), the Commission should apply a three-part test when considering the environmental issues.  The test requires the Commission to determine the following:

(1) Was there compliance with all applicable statutes and regulations relevant to the protection of the Commonwealth’s environment?

(2) Does the record demonstrate a reasonable effort to reduce the environmental incursion to a minimum?

(3) Does the environmental harm which would result from the challenged decision or action so clearly outweigh the benefits to be derived therefrom that to proceed further would be an abuse of discretion? 

Id.  The abovementioned questions have been applied by the PUC in Moosic v. Pa.P.U.C., 429 A.2d 1237, 1240 (Pa.Cmwlth. 1981); Application of West Penn Power Co., 52 Pa.P.U.C. 319 (1980); TrAILCo, Docket Nos. A-110172, et al., Recommended Decision issued August 15, 2008.



(1) Description of Transmission Routes Proposed




(a) Cross Country Corridor



The Cross Country Corridor is the preferred route of PPL for the Coopersburg Tap project.  The Cross Country Corridor is about 7.09 miles in length and begins at Coopersburg 69-12kV substation.  This corridor proceeds south to the intersection with the existing Buxmont – Quakertown #1 and #2 69 kV transmission line.  The corridor crosses property in Upper Saucon Township, Lehigh County, and Springfield and Richland Townships in Bucks County.  For most of its length the line will occupy new ROW.  PPL Summary, Exhibit C, at 6.
The Cross Country Corridor is proposed to replace the existing single-circuit 69 kV line from PPL’s Coopersburg substation in Upper Saucon Township, Lehigh County to its existing Buxmont – Quakertown 69 kV transmission line in Richland Township, Bucks County.  Springfield M.B. at 22 citing PPL Summary, Exhibit C, at 2.  The new line will be a double-circuit line designed to operate up to 138 kV although initially it would operate at 69 kV.  The existing line is 5.4 miles long and uses 2/0 copper conductor.  PPL Summary, Exhibit A, at 10.  The new line would connect to a new 230 – 138/69 kV substation that PPL proposes to build in Springfield Township on an 85 acre site along Hickon Road owned by PPL, Hickon substation.  Springfield M.B. at 23.



Starting from the north end of the line, the first 0.6 miles is located in Upper Saucon Township and proceeds south across the townships’ Tumblebrook Municipal Golf Course and then through a residential area to the border of the township.  This section of the corridor is identical to the Route 309 Corridor.  Id.


The next 2.6 mile section of this corridor crosses a portion of Springfield Township.  The first 2,000 feet use the same centerline as the existing transmission line.  The corridor then turns southeast away from the existing line route for 660 feet before turning northeast for 1,240 feet.  Here the transmission line runs roughly parallel to Met-Ed’s Hosensack-Holland Junction 115 kV transmission line.  The line turns southeast for approximately 1.9 miles to the border of Richland Township at Hickon Road.  The land area covered is mostly wooded and virgin ROW.  The route crosses several wetlands and tributaries of Tohickon Creek.  Id at 6-7.



The transmission line heads south and enters Richland Township for approximately 3.9 miles crossing open land, woodlands and farmland.  The route crosses Tohickon Creek several times and avoids a township-owned 106 acre parcel dedicated to open space.  After crossing Pumping Station Road East, the corridor proceeds west for approximately 1,480 feet to Heller Road.  At Heller Road, the corridor turns south for approximately 1,580 feet and then turns west to the SEPTA corridor.  The remainder of the Cross Country Corridor runs south parallel to the Bethlehem Branch line of SEPTA in an industrial area.  The Cross Country Corridor terminates at the intersection of the existing Buxmont – Quakertown #1 and #2 69 kV Transmission line but not before it crosses the Memorial Park in Quakertown Borough.  Id at 7.  See Section V.B.2.b above for the description of the actual facilities and upgrades that encompass the PPL Functional Configuration.



(b) Springfield Functional Configuration

The Springfield Functional Configuration consists of a series of projects that would enhance and upgrade the use of PPL’s existing regional transmission lines and substations.  In addition, this option would include the construction of a new three- or four-mile transmission line in the southwestern portion of the study area, between Milford and Quakertown.



Specifically, the Springfield Functional Configuration includes the following project elements:

· By 2009: Reconductor the existing Coopersburg 69 kV tap using high-capacity 556 ACSR conductor (replacing the existing 2/0 copper conductor)

· By 2009: Reconductor the existing Quarry #1 – Coopersburg 69 kV tap between Seidersville and Coopersburg substation with high-capacity 556 ACSR conductor (replacing the existing 2/0 copper conductor)

· By 2011: Rebuild the single circuit 69 kV line between Hosensack substation and Milford substation with 556 ACSR conductor for double-circuit 138/69 kV operation

· By 2011: Construct a new approximately three mile double-circuit transmission line from Milford substation to the Buxmont – Quakertown 69 kV transmission line using 556 ACSR conductor

· By 2011: Upgrade the Hosensack substation by (a) installing a new 69 kV bay, (b) replacing three existing 75 MVA transformers with 150 MVA transformers, and (c) replacing overdutied circuit breakers.

Springfield M.B. at 38 citing Springfield St. 1 at 23-24.
· Beyond 2011:  Replace two 75 MVA 230 – 69 kV transformers 
at Quarry 230 – 69 kV substation with two 150 MVA 
transformers.
· Beyond 2011:  Replace overdutied circuit breakers at Quarry 
230 – 69 kV substation.

· Beyond 2011:  Build a new, approximately 3 mile long double-
circuit 69 kV line from the Quarry – Elliott Heights #1 & #2 
transmission line to Bingen 69 – 12 kV substation.

· Beyond 2011:  Rebuild the approximate 9.5 mile Quakertown 
#1 – Upper Hanover 69 kV line for double-circuit 69 kV 
operation utilizing higher capacity 556 ACSR conductor.

· Beyond 2011:  Install an additional 150 MVA 230 – 69 kV 
transformer at Hosensack 230 – 69 kV substation.

· Beyond 2011:  Replace the overdutied circuit breakers at 
Hosensack 230 – 69 kV substation.

PPL Summary, Exhibit A at 13.




(c) Route 309 Corridor

The main section of the Route 309 Corridor is approximately 5.4 miles long.  It begins at the Coopersburg substation and follows PPL’s existing ROW to the existing Buxmont – Quakertown transmission line.  Springfield M.B. at 32, PPL Summary, Exhibit C, at 8. 
The Route 309 Corridor, however, is located approximately two miles away from the Hickon Road Substation Site.  Tr. 630-631, 637-638.  Further, the connection between the corridor and the substation requires two double-circuit lines, so the two mile distance from the substation actually adds approximately four miles to the length of the line route.  Id.  Thus, PPL’s Application shows the length of this line route as being 9.59 miles.  Springfield M.B. at 32, PPL Summary, Exhibit C, at 8.

In fact, though, there are other substation sites available that are very close to the Route 309 Corridor and existing 230 kV transmission lines.  PPL actually owns one such site (Tr. 797-800) and other potential sites in the Corridor (an area zoned for commercial and industrial uses; PPL Summary, Exhibit A, Map 3) were identified at the public hearing.  Tr. 340.  Springfield M.B. at 32.
As PPL witness Kuhns acknowledged, if it had decided to pursue the Route 309 Corridor (or the SEPTA Corridor, which is close by), it would have tried to use a substation site closer to the corridor than the Hickon Road Site.  Tr. 798-799.  Mr. Kuhns also testified that the Hickon Road Site was purchased because of its proximity to the Cross Country Corridor (Tr. 798), not because it was a reasonable location for a substation if the Route 309 Corridor were used.  Springfield M.B. at 32-33.

(d)
SEPTA Corridor  

The main section of the SEPTA Corridor is approximately 5.7 miles long.  It begins at the Coopersburg substation and follows SEPTA’s existing ROW for the Bethlehem Branch railroad to a connection with the existing Buxmont – Quakertown 69 kV transmission line.  Springfield M.B. at 34, PPL Summary, Exhibit C, at 4-5.  

As is the case with the Route 309 Corridor, the SEPTA Corridor also is located approximately two miles away from the Hickon Road Substation Site.  Tr. 630-631.  Further, the connection between the corridor and the substation requires two double-circuit lines, so the two mile distance from the substation actually adds approximately four miles to the length of the line route.  Id.  Thus, PPL’s Application shows the length of this line route as being 9.45 miles.  Springfield M.B. at 34-35, PPL Summary, Exhibit C, at 4.

The same concerns with the substation location for this option exist as were discussed for the Route 309 Corridor, above.  Springfield M.B. at 35.


(2) Engineering and Technical Issues



(a)  Position of the Parties
  



(i)  Cross Country Corridor


The proposed PPL transmission route, the Cross Country Corridor, occupies mostly undeveloped lands.  The ROWs use fewer structures than the alternatives considered (72 structures for the Cross Country Corridor, 134 for the SEPTA Corridor and 135 for the Route 309 Corridor).  PPL M.B. at 15; PPL Summary, Exhibit C at 11; PPL St. 2 at 12, 15.  The smaller amount of structures in the Cross Country Corridor purports a less visually invasive route with fewer disturbances to the soil to construct the structures resulting in reduced cost.  PPL M.B. at 15.  The relatively undeveloped areas of the Cross Country Corridor will permit PPL reasonable access to facilities for initial construction and future, efficient maintenance.  Id at 16.  The preferred PPL inspection method by helicopter is readily permitted with the open, cleared 100-foot ROW of the Cross Country Corridor.  Furthermore, 100-foot ROWs permit maintenance crews unhindered accessibility to facilities if needed for repairs or outages which enhances reliability of service.  Id.  The unobstructed ROWs, fewer poles and a relatively undeveloped area compared to the alternative routes afford PPL to construct and maintain the transmission line safely and efficiently to provide adequate and reliable service to its customers.  Id.


Springfield, Sen. Wonderling, and Mr. Clark did not address this issue regarding the Cross Country Corridor.  Springfield M.B. at 23; Sen. Wonderling M.B. at 10; Clark M.B. at 4.  SEPTA takes no position and submitted no argument on this issue.  SEPTA M.B. at 3.  Springfield simply presents the engineering and technical considerations of the Springfield Functional Configuration and advocates that they are superior to those of the Cross Country Corridor.




(ii) Springfield Functional Configuration


PPL contends because the Springfield Functional Configuration requires transformer reinforcements at existing substations to accommodate load growth, the configuration would be difficult to implement it.  These reinforcements would result in increased transformer capacity which would cause the circuit breaker ratings to be exceeded and require the circuit breakers to be replaced.  Physical capabilities of the support structures and the substations would require improvement to accommodate the transformer reinforcements.  PPL R.B. at 13.


Additionally, all loads cannot be transferred away for a period sufficient to reconstruct each substation; and thus, temporary substations would be required.  PPL asserts that the Springfield Functional Configuration does not adequately address the possibility of a single contingency outage of a transmission structure carrying two kV transmission lines to the Buxmont substation.  Id.  Furthermore, the Springfield Functional Configuration does not adequately address backup facilities in the event of a contingency while transfer of load is to take place.  Without the backup facilities for a contingency event, numerous customers are put at risk of interrupted service or outages.  PPL St. 1 at 12.         
Springfield disputes PPL’s claims that transferring load would require construction of a temporary substation.  Mr. Lanzalotta, the expert witness for Springfield, disagrees.  Mr. Lanzalotta asserts that if the work can be performed during non-peak months, the temporary substation may be eliminated.  Springfield M.B. at 39.  Springfield also asserts that a more detailed analysis of the Springfield Function Configuration could project lower costs.  For example, Springfield contends that reconductoring an existing line between Milford substation and the Buxmont – Quakertown #2 69 kV line could improve utilization of existing facilities and ROWs and achieve cost savings.  Springfield M.B. at 39 citing Springfield St. 1 at 31-32.   
Springfield emphasizes that the Springfield Functional Configuration is technically feasible.  Springfield admits however, that the engineering disputes are not significant and will only slightly affect the ultimate cost of this alternative route.  Springfield M.B. at 39.  Springfield emphasizes that the costs may increase or decrease contingent upon the degree of analysis of a particular alternative.  The level of detail for the PPL Functional Configuration is far more precise than that of the Springfield Functional Configuration.  Id. 




(iii)  Route 309 Corridor



PPL contends that the Route 309 Corridor offers challenges to construct because of the degree of congestion in the area caused by traffic and the existing 12 kV distribution line.  The existing 12 kV line would remain energized to limit interruptions to service customers in the vicinity while the 138/69 kV line is constructed.  Reconstructing the 12 kV distribution line would need to be coordinated with the reconstruction of the double-circuit 138/69 kV transmission line above it (Coopersburg Tap project).
Design and construction of this coordinated effort would be difficult.  PPL M.B. at 40-41 and PPL St. 17-R at 11.  Because of the vehicular traffic along the route, PPL would use wooden poles (instead of steel poles), weighing 10,000 pounds at a height of 100 feet (88 feet above ground to have sufficient clearance of the distribution line below and embedded 12 feet in the ground so as to have a significant anchor to not sway).  PPL M.B. at 40 and PPL St. 17-R at 9-10.  The weight and size of the poles require specialized cranes and trucks which in many areas of Route 309 cannot be accommodated because there is no space in the public ROW.  Thus the equipment would be in lanes of traffic causing inconvenience to the public.  Id at 41.  The difficulties presented with construction cause a construction period to be lengthy, at least a full year.  


Maintenance problems are complicated by the congestion of State Route 309.  PPL’s practice is to inspect transmission poles and conductors by helicopters.  It is not practical, however, to use this method because undue risk to the public results if the helicopter should mechanically fail and there is limited ability to land safely without endangering the public.  Wooden poles are less durable than steel poles and, because the spans of the wooden poles are shorter than steel poles, more poles would be needed to install the length of the transmission line.  The increased quantity of poles also increases the likelihood of a pole hit by a vehicle which, in turn increases the frequency of maintenance, increases the risk of outages and decreases the reliability of the line.  Id.


A further consideration is the fact that the acquisition of ROWs for a 138/69 kV double circuit transmission line would be difficult, due to the congested area and limitations on use of state road ROWs.  Additionally, there is a possibility that PennDOT would eventually widen Route 309 to accommodate an increase in traffic, thus requiring the relocation of poles at PPL’s expense, which ultimately would be borne by ratepayers.  PPL M.B. at 44.



Springfield does not address the issue of engineering and technical considerations for the Route 309 Corridor.  Springfield M.B. at 33.  SEPTA takes no position on the engineering and technical considerations of the Route 309 Corridor.  SEPTA M.B. at 5.  Mr. Clark simply adopts the arguments, if any, presented by Springfield, SEPTA and Sen. Wonderling.  Clark M.B. at 8.  Sen. Wonderling does not raise the issue at all.
(iv) SEPTA Corridor

Construction of the transmission line above the pertinent part of the Bethlehem Branch Line presented significant construction and maintenance challenges to PPL that caused this alternative to have considerable costs.  Although the southern part of the pertinent part of the Bethlehem Branch Line is an active rail line, the northern portion is not active.  SEPTA reserves the right to electrify the inactive rail line and to construct a double track.  PPL M.B. at 55.  Similar to the construction over the 12 kV distribution line, PPL would need to construct transmission facilities sufficiently above any catenary over the rail bed that could be in place if the pertinent part of the Bethlehem Branch Line were to become active.  This contingency increases the cost of this route substantially.  Id. 
Additionally, the rail bed of the pertinent part of the Bethlehem Branch line is just 66 feet wide for most of its length and even narrower in some places.  Because SEPTA reserves the right to construct a double track along the corridor there is very little room for the facilities required for a double circuit 138/69 kV transmission line.  To accommodate the space needed to construct a double track, PPL would need to acquire additional ROW (as much as 50 feet in some areas) to accommodate the facilities for the transmission line.  Id.  Access to the route to bring in poles for construction is hampered by the existing poles for the tracks.  Also there are issues where the land adjacent to the rail bed slopes which would hinder access and space for maintenance and construction equipment to the transmission line.  The space and sloping of the rail beds also cause safety problems when maintenance and construction are performed.  Id at 56.  A possible solution to these access problems for construction could be to gain access to the transmission facilities through adjacent properties; however, that would require negotiating consent with property owners which could prove difficult.  Id at 57.    
The physical width of the ROWs associated with this corridor is narrower than PPL is accustomed to and with severe slopes in many areas.  Although another electric distribution company (PECO Electric Company) operates and maintains transmission lines above railroad catenary, PPL is not limited to just this alternative.  Additionally, it was not determined that the PECO transmission lines were double-circuit transmission lines comparable to those required by the Coopersburg Tap project.      

Springfield does not address the engineering and technical considerations regarding the SEPTA Corridor.  Springfield M.B. at 34.  SEPTA takes no position on the engineering and technical considerations of the SEPTA Corridor.  SEPTA M.B. at 6.  Mr. Clark simply adopts the arguments, if any, presented by Springfield, SEPTA and Sen. Wonderling.  Clark M.B. at 10.  

Sen. Wonderling contends, “there are few if any technical considerations that would unduly prohibit the siting of PPL’s utility line along the SEPTA… corridor.”  Sen. Wonderling M.B. at 21.  Sen. Wonderling cites the testimony of the SEPTA witness, Mr. Knueppel, that the siting of 138 kV transmission lines and accompanying facilities over electrified rail lines is routine and has been done in eight other locations with SEPTA rail lines.  Id.  Sen. Wonderling emphasizes that SEPTA does not object to the use of a PPL transmission line along the SEPTA Corridor as long as SEPTA’s issues are taken into account.  Id at 22.  Sen. Wonderling cites Mr. Knueppel’s testimony that from an engineering perspective, negotiations were prematurely stopped and the SEPTA alternative was prematurely rejected.  Id. 
(b)  Disposition

No party advocates that the engineering and technical considerations of the SEPTA Corridor and the Route 309 Corridor warrant that either of these alternatives is superior to the Cross Country Corridor.  Although surmountable, the physical and logistical difficulties posed by both the Route 309 and SEPTA corridors render them undesirable.  The issue in dispute is whether the Springfield Functional Configuration is superior in engineering and technical considerations to the PPL Functional Configuration.
Most telling is the concession by Springfield that the PPL Functional Configuration provides more potential options to address the predicted expansion needs for the Southern Lehigh Region for many years into the future.  Tr. 768.  Comparing the two configurations, the Springfield Functional Configuration fully occupies existing substations such that additional expansion would be impractical.  Facilities would reach maximum tolerances at critical junctures such that expansion to higher voltage operation would be severely restricted without substantial construction of new transmission lines and substations.  See PPL R.B. at 15.  This approach would result in more difficulty because it is more likely that the area would be more developed in the future.  In contrast, the PPL Functional Configuration yields flexibility to meet the service needs of customers in the present and the future.
Also revealing is the concession by Springfield, “Springfield submits that [modifications as a result of a more precise planning process] and other engineering disputes are not significant. They might slightly affect the ultimate project cost of the Springfield Functional Configuration.”  Springfield M.B. at 39 (Emphasis supplied).  The minimizing affect of the Springfield Functional Configuration as a result of the modifications proposed by Springfield in turn minimizes the affect of the changes on the engineering and technical comparison of the two configurations.

The matter is not whether one configuration is possible.  It is agreed that the Springfield Functional Configuration is possible.  Rather, the matter is which configuration is overall substantially superior in engineering and technical considerations. The record evidence supports that the overall engineering and technical considerations favor the PPL Functional Configuration to the Springfield Functional Configuration.  Thus, the PPL Functional Configuration is a reasonable choice reflecting the planning process and considering the engineering and technical issues of the Coopersburg Tap project.


(3)  Cost Considerations


PPL, Springfield and Liberty are the only parties that actively debate this issue.  Sen. Wonderling does not address this issue.  SEPTA states it takes no position on this issue.  SEPTA M.B. at 4.  Mr. Clark aligns himself with the arguments presented by Springfield.  Clark M.B. at 4.  
(a) Cross Country Corridor 
PPL developed detailed estimates for the costs of the Cross Country Corridor, the Route 309 Corridor and the SEPTA Corridor.  The estimate of costs in 2007 dollars are: (1) $13,075,300, (2) $25,196,100, and $30,999,100, respectively.  PPL St. 3 at 9 and PPL M.B. at 16.  As the knowledge of the proposed corridor and alternatives grew, there were modifications to the associated cost estimate.  The costs associated with the Cross Country Corridor are far less than the costs associated with the other two alternatives.  Springfield M.B. at 17.  PPL emphasized that the costs of the Coopersburg Tap project are to be recovered by the Company’s customers through transmission service retail rates.  The transmission rates will be lower if the Cross Country Corridor route is implemented compared with the Route 309 Corridor or the SEPTA Corridor.  Id.

Springfield alleges that the cost estimate given by PPL for the Cross Country Corridor which includes the Hickon substation did not include increased operation and maintenance costs associated with the new substation which are estimated to be more than $2.3 million over a 20-year period.  Springfield M.B. at 23.  Furthermore, PPL’s cost estimate has out-dated information; for example, in 2006 the length of the line was 6 miles with a construction cost of approximately $7.3 million however as of January 2008 the length of the line is 7.1 miles with a construction cost of $8.5 million.  Id at 23-24.  

Liberty states that a cost comparison would have unverified data because Liberty’s brother company, Liberty Commercial Development Corp., Ltd. has plans to develop 300 acres of property at the intersection of Springfield Road and Route 309 on both sides of the existing rail line from Quakertown to Coopersburg.  The property is involved with an alternative route to the Cross County Corridor.  Liberty R.B. at 4.  
(b) Springfield Functional Configuration 
Springfield contends that PPL compared the cost of the Cross Country Corridor with the cost of the SEPTA Corridor and the Route 309 Corridor but compared the cost of the PPL Functional Configuration with the Springfield Functional Configuration.  Id at 24.  Springfield states that PPL’s use of contingency factors at 30 percent for labor, materials and other significant cost components reflects the preliminary nature of the cost projections of the configuration.  Springfield submits it is arbitrary and capricious for PPL to eliminate the Springfield Functional Configuration on a cost basis without a more detailed environmental and land use assessment.  Id at 41.

PPL asserts that the cost of the PPL Functional Configuration will be $36 million through 2011 in 2006 present value revenue requirement (“PVRR”) dollars.  PPL R.B. at 16 and PPL Summary, Exhibit A, at 14.  Through the completion of the Coopersburg Tap project in 2030, the comparison in 2006 PVRR is $51 million for the PPL Functional Configuration to $66 million for the Springfield Functional Configuration.  PPL R.B. at 16.  These comparisons are understated in favor of Springfield because the temporary substations needed to continue to provide reliable electric service while Quarry and Hosensack substations are rebuilt are not included in the estimate costs for the Springfield Functional Configuration.

Furthermore, PPL contends two new double circuit lines, a double-circuit between Milford substation and the existing Coopersburg Tap line at about 4 miles long and a double circuit between connecting the Quarry-Elliot Heights transmission line to the Bingen substation at about 3 miles in length, are needed for the Springfield Functional Configuration.  These double circuit lines are in substantially developed residential areas and would require underground construction.  The costs for underground construction are “generally six to ten times more than aerial construction.”  PPL R.B. at 16-17 citing PPL St. 1-R, at 19.

PPL states that the reconstruction and expansion of the two existing substations as well as the temporary substation to provide service during the rebuilding process would result in an unfavorable comparison of the Springfield Functional Configuration with the PPL Functional Configuration from a cost perspective.
  PPL R.B. at 2, 15.




(c)  Route 309 Corridor



PPL states that the estimated cost of the Route 309 Corridor at $25,196,100 is more than the estimated cost of the Cross Country Corridor at $13,075,000.  PPL M.B. at 43.  Springfield simply states that approximately $6.6 million of the estimated $25.2 million in cost for the Route 309 Corridor is attributed to connecting the corridor to the Hickon Road substation.  Springfield M.B. at 33.  SEPTA takes no position on the cost issue of Route 309 Corridor.  SEPTA M.B. at 5.  Mr. Clark simply adopts the arguments, if any, presented by Springfield, SEPTA and Sen. Wonderling.  Clark M.B. at 8.  Sen. Wonderling does not present the issue at all.  No party affirmatively advocates that the Route 309 Corridor is superior to the Cross Country Corridor which is PPL’s preferred route.  



(d)  SEPTA Corridor




PPL states that the difficulties in constructing the Coopersburg Tap project in the SEPTA Corridor correlate to a cost estimate, at $30,999,100 which is greater than any of the proposed alternative routes.  PPL M.B. at 58.  The components that correspond to increase costs include:  (1) short spans required to keep conductors in the narrow ROWs; (2) the number of structures increased because of the short spans required; (3) structures sized to support potential catenary; (4) average height of structure increase because of potential catenary.  PPL M.B. at 58.  The SEPTA Corridor would impose the greatest burden on PPL’s customers because the estimated cost is the most expensive of the alternatives.



Springfield simply states that approximately $6.2 million of the estimated $31 million in cost for the SEPTA Corridor is attributed to connecting the corridor to the Hickon Road substation.  Springfield M.B. at 35.  SEPTA takes no position on the cost issue of SEPTA Corridor.  SEPTA M.B. at 7.  Mr. Clark simply adopts the arguments, if any, presented by Springfield, SEPTA and Sen. Wonderling.  Clark M.B. at 10.  
Sen. Wonderling summarily states that the cost to PPL would be minimized by siting its transmission line along the SEPTA Corridor because PPL would be the likely provider of power to SEPTA should there be a future electrified rail operation on the Bethlehem branch.  Sen. Wonderling M.B. at 23, citing Tr. 680.  


(e)  Disposition

It is appropriate to compare apples to apples or as presented in this proceeding, configurations to configurations.  An analysis of a configuration to a corridor does not encompass all of the facilities; i.e. transformers and conductors capacity upgrades, voltage and transmission line voltage upgrades involved in the Coopersburg Tap project.  The argument by Springfield that PPL compares configuration to configuration in cost estimates while the Company compares corridor to corridor elsewhere is not persuasive. 

PPL did not include the O&M expenses in any of the cost comparisons between PPL Functional Configuration and the Springfield Functional Configuration.  Springfield R.B. at 17.  However, the assertion of Springfield that the O&M expenses would add $2.3 million over a 20 year period does not make the Springfield Function Configuration more cost effective than the PPL Functional Configuration.  Over the 20 year period, the total cost for the PPL Functional Configuration is approximately $51 million while the total cost for the Springfield Functional Configuration is approximately $66 million for the same period.  PPL M.B. at 16.  An additional $2.3 million to $51 million, if justified for O&M expenses of the new substation in the PPL Functional Configuration, is a total of $53.3 million.  The PPL Functional Configuration is still more cost effective than the Springfield Functional Configuration.

PPL’s witness, Mr. Keeler, stated that this is the planning practice used until a more detailed analysis is obtained and a more precise routing of the line develops.  Tr. 622.  Once a clearer, more precise route is formed, the contingency expenses are accordingly decreased.  It is not unreasonable for PPL to use the 30% figure as contingency expenses for labor, materials and other significant components for the Springfield Functional Configuration to reflect the level of detail for the route.

Springfield states that the elimination of the Springfield Functional Configuration before performing a more detailed environmental and land use assessment to be compared with the PPL Functional Configuration amounts to an arbitrary and capricious act by PPL.  Springfield acknowledged that PPL eliminated the Springfield Functional Configuration on a cost basis.  Substantial record evidence shows that the cost of the Springfield Functional Configuration was more than that of the PPL Functional Configuration.  As PPL states, “the preferred alternative is …the lowest cost alternative and will have the least impact on customers’ rates.”  PPL M.B. at 5.  PPL has not exercised powers beyond its authority or acted corruptly, wantonly or capriciously in preferring the alternative that is least costly.  A more detailed analysis of environmental and land use assessment may be more appropriate to address the environmental concerns.  However, it is not shown that PPL acted unreasonably, arbitrarily or capriciously in eliminating the Springfield Functional Configuration based on a cost analysis without a more detailed environmental or land use assessment.

Sen. Wonderling’s argument presents a premise that is uncertain, that is whether the Bethlehem branch will be electrified and further whether PPL will be the electric service provider of the electrified line.  The former is more uncertain than the latter; however, both are uncertain.  It is not reasonable for the Commission to make the choice of the siting of the Coopersburg Tap project on an uncertain premise.  Furthermore, the current facts as they exist show that the Cross Country Corridor is the least expensive route.

Whether the cost data is verified or not as disputed by Liberty, Liberty’s argument cannot prevail. Liberty simply does not substantiate its claims through record evidence.  There is nothing in the record that supports or denies the development of the 300 acre property and its easement concerning the ROWs regarding the Route 309 Corridor or the SEPTA Corridor was not accounted for in the cost considerations.  Liberty does not point to any exhibit or testimony regarding its claim.  Consequently, the allegation is not substantiated and must fail.   

The cost comparison is the result of orderly planning designed to provide the route that is the most economical and practical.  West Penn Power, 199 Pa.Super. 25, 30; 184 A.2d 143, 145 (1962).  Springfield has failed to show otherwise. 


(4)  Real Estate Interest and Right-of-Way


PPL and SEPTA are the only parties that present substantive issues regarding real estate interest and ROWs.  Mr. Clark simply states a matter of fact on this issue connected with the Cross Country Corridor.  No opposing party addresses any issue regarding the ROWs or real estate connected with the Route 309 Corridor or the Springfield Functional Configuration.  Springfield M.B. at 33, 42; SEPTA M.B. at 5, 11; Clark M.B. at 8, 13.  Springfield does not address this issue regarding the PPL Corridor or the SEPTA Corridor.  Springfield M.B. at 24, 35.  Mr. Clark merely adopts the arguments, if any, of Springfield, SEPTA or Sen. Wonderling regarding the SEPTA Corridor.  Clark M.B. at 11.  Sen. Wonderling does not present this issue at all.     




(a)  PPL


PPL contends that the ROWs of the Cross Country Corridor are superior in accessibility and availability to those of the Route 309 Corridor and the SEPTA Corridor.  The Cross Country Corridor requires new easements across 42 properties; 35 of these properties have agreements with PPL.  PPL M.B. at 18.  PPL has filed applications to exercise eminent domain over the remaining seven properties.  The SEPTA Corridor required new ROWs from 78 property owners and the Route 309 Corridor required new ROWs from 91 property owners.  The Cross Country Corridor is preferable because it required new ROWs from the fewest number of property owners.  Id at 18-19.    


Regarding the Route 309 Corridor three non-condemnable properties would be required which can potentially require rerouting the transmission line as well as concerted time and expense.  PPL M.B. at 43.  The existing 69 kV transmission line along Route 309 was constructed in approximately 1930 and many of the existing ROWs acquired then were merely pole licenses to allow PPL to maintain a pole in a specific location rather that an easement for an area to construct and place poles.  See Id at 43, note 17.  Some poles would need to be in public ROWs along Route 309 where the shoulders are narrow.  The logistics with the congestion along the state route present risk to vehicular traffic and damage to the poles.  Id at 44.  Furthermore, PPL utility poles would be required to meet the regulations of PennDOT for utility pole on state roads.  Some poles would require additional support because the configured route would need to change direction.  The additional support would be in the form of guy wires which would take up additional space outside the narrow PennDOT ROWs and cause hazards along the state road.  Id at 45.  PPL simply chooses to reject this route because of these hazards and safety issues along the state road.



The SEPTA Corridor is undesirable to PPL because SEPTA is unwilling to grant a permanent ROW and easement to PPL for the Coopersburg Tap project.  PPL M.B. at 59.  SEPTA reserves the right to require PPL to remove its facilities when notified in writing.  This limitation concerns PPL because to relocate facilities is a substantial expense, would take a great amount of time, would prohibit reliable service during the period of relocation and would waste the investment by PPL to construct the transmission line.  Id.  Furthermore, the SEPTA Corridor contains the most non-condemnable properties, seven, compared to the other alternatives which could result in difficulties and added expense.  Id at 60.
  



(b)  Mr. Clark



Mr. Clark simply states that PPL proposes to acquire a ROW over his property which he owns as the fee simple owner at 1110 California Road in Richland Township.  Clark M.B. at 4.





(c)  SEPTA


SEPTA states the PPL preferred route is proposed to cross SEPTA property on a portion of the ROW owned by SEPTA in Richland Township.  SEPTA is not opposed to PPL crossing the portion of land proposed but is opposed to the means by which PPL is planning to cross SEPTA’s land.  SEPTA contends: 
(1) PPL cannot acquire the ROW to its land by eminent domain;
(2) if PPL is to cross SEPTA’s land, PPL must comply with SEPTA’s engineering requirements, rules and regulations; and
(3) SEPTA must be fully compensated for the portion of land at issue.
SEPTA M.B. at 4.

     

Concerning the SEPTA Corridor, SEPTA demands that it’s financial, operational and safety requirements be met.  SEPTA M.B. at 7.  SEPTA contends that if this corridor is built consistent with SEPTA requirements, it is unlikely the transmission lines will be moved since the lines will accommodate the transportation authority’s needs.  PECO transmission lines have coexisted along SEPTA’s ROW along with the electrified commuter rail service for many years.  SEPTA M.B. at 7.  If PPL agrees to the above conditions for coexistence, SEPTA insists upon SEPTA’s Chief Engineer to have approval of construction plans and appropriate payment for occupation or rental fees.  Id. 



(d)  Disposition


Although the matters of real estate interest and ROWs are argued, none of the parties dispute that:  (1) the Cross Country Corridor required 42 new easements, 35 of which have been obtained by PPL; (2) the Route 309 Corridor required 91 new easements; and (3) the SEPTA Corridor required 78 new easements.  Comparing the easement required over the alternative routes, the Cross Country Corridor is preferable because it has the fewest new easements.  It is noted that no party advocated the real estate interest and ROWs regarding the Springfield Functional Configuration and thus, the result of the Cross Country Corridor being superior to the alternative routes is not disturbed in comparison with the Springfield Functional Configuration.   


SEPTA contends that it is not disputing the use of the SEPTA Corridor contingent upon certain terms met.  The contingent terms for the SEPTA Corridor are, among others:

(1) SEPTA’s Chief Engineer to have approval of construction plans; 
(2) PPL to provide appropriate payment for occupation or rental fees; and

(3) PPL must comply with SEPTA’s engineering requirements, rules and regulations.
These contingent terms are problematic.  
Most importantly, the Commission cannot direct PPL concerning the utility’s power to condemn property or the procedure to be followed to condemn the property.  15 Pa.C.S. § 1511(c), in pertinent part reads, 
The powers [of eminent domain] conferred by [15 Pa.C.S. § 1511(a)] may be exercised to condemn property outside the limits of any street, highway, water or other public way or place for the purpose of erecting poles or running wire or other aerial electric… facilities only after the Pennsylvania Public Utility Commission … has found and determined … that the service to be furnished by the corporation through the exercise of those powers is necessary or proper for the service, accommodation, convenience or safety of the public.  The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection…
(Emphasis added).  “Procedure” is defined as 1. A manner of proceeding. 2. A series of steps or course of action. 3. A set of established forms for conducting business or public affairs.  The American Heritage Dictionary of the English Language 561 (New Dell Edition, First printing, July 1980).  Consistent with 15 Pa.C.S. § 1511(c), the Commission cannot support the contingent terms proposed by SEPTA as they would control the procedure or the manner for conducting the business of condemning the SEPTA ROW in the SEPTA Corridor.  

It is concluded that the contingent terms by SEPTA regarding the SEPTA Corridor are tantamount to the procedure to be followed regarding the ROW of SEPTA.  The Commission is simply statutorily prohibited to direct the contingent terms upon PPL.  



The dispute by SEPTA regarding the real estate interests and ROW considerations cannot prevail as a matter of law.  It is established by substantial evidence and is not disputed that the Cross Country Corridor has the fewest number of new easements compared with the other alternatives.  The statement by Mr. Clark is a fact but does not thwart whether the selection of the Cross Country Corridor is reasonable by PPL.  The record supports that the selection of the Cross Country Corridor regarding the real estate interests and the ROWs considerations are reasonable.



(5)  Environmental Impact



(a)  Cross Country Corridor





(i)  Wetlands and Vegetation



PPL states, “final determinations regarding the types of wetland permits cannot be made until final design of the facilities has been completed and the exact effect upon the wetlands can be determined.”  PPL M.B. at 19; PPL St. 14-R at 10.  PPL asserts that it has obtained permits in the last sixteen years and will not fail to obtain the appropriate permits in this instance.  PPL M.B. at 19.  Any permits necessary from the Pennsylvania Department of Environmental Protection (“DEP”) and U.S. Army Corps of Engineers (“COE”) should be addressed by these respective entities.  (See below at V.D.)



The 1.9 miles of the Cross Country Corridor through Richland Township are mostly wooded with the National Wetland Inventory Maps noting the presence of several wetlands.  Springfield M.B. at 24.  PPL estimates that about 5 miles of the 7.1 mile length of the Cross Country Corridor would clear wooded areas.  Id at 25, Tr. 645.  


Construction of the electric transmission line across wetlands involves:  (1) vegetation management; (2) pole installation; (3) stringing of wires; and (4) temporary road access.  PPL M.B. at 20; PPL St. 14-R at 5.  The clearing of trees, ground vegetation and shrubs that may interfere with the transmission line is vegetation management.   Trees are cut and removed leaving the stump and root system in place.  The vegetation clearing method of PPL is not an encroachment into wetlands as defined in 25 Pa.Code § 105.1 and is not within the scope of regulation under 25 Pa.Code § 105.3.  PPL M.B. at 20.  “PPL Electric, whenever possible, observes a self-imposed setback rule of 100 feet from the wetland boundary for pole placements.”  Id.  PPL will make every effort to avoid placement of erecting structures in wetlands.  



Although DEP has recognized that aerial electric transmission lines on single poles have minimal impact on wetlands and under special provisions a permit can be waived, Springfield states the waiver does not apply to the construction of a pole.  PPL M.B. at 20-21.  PPL contends that Springfield is mistaken.  PPL asserts that Springfield focused only on the GP-5 permit but the GP-5 permit is not applicable here because it applies to utility crossing wetlands underground with multiple foundations rather than single poles as used by PPL.  PPL M.B. at 21.  PPL asserts also that the estimated acreage affected by the wetlands upon which Springfield relied is likely overstated.  Id.  In any event, PPL states if the waiver to GP-5 does not apply to the Coopersburg Tap project, PPL will obtain the necessary permit.  Id.   
Springfield also asserts that a COE permit is needed which is stricter than the DEP GP-5 permit.  PPL counters that a waiver in the COE Pennsylvania State Programmatic General Permit – 3 (“PASPGP-3”) which was issued by the COE on July 1, 2006 and revised on April 22, 2008.  Id at 22; PPL St. 14-R at 13.  PPL states that if the waiver is not applicable, PPL will obtain any required permits.     

PPL states that if it is necessary to construct a pole in a wetland, PPL will place the pole as close to the edge of the wetland as possible to reduce the impact and length of temporary roads.  If the road is less than 200 feet, PPL will request a GP-8 temporary road crossing permit.  However, if the road is more than 200 feet, PPL will avoid constructing a temporary access road by digging the roads by hand and installing the poles by using helicopters.  PPL M.B. at 22.  Because the methods of hand digging and helicopter installation are more expensive, PPL will only use these methods to meet environmental requirements.  Id.
PPL asserts that Springfield’s contention of the Cross Country Corridor crossing “exceptional value” wetlands is not true.  PPL states there are five categories of exceptional value wetlands and the Cross Country Corridor does not invoke any of the five categories.  PPL M.B. at 23.
Sen. Wonderling in his Main Brief offers several exhibits against the Cross Country Corridor expressing negative impacts to the wetlands.  They include:

(1)
Wonderling Exhibit 2 regards the Troxell property that is adversely impacted by the Cross Country Corridor.  Wonderling Exhibit 2 states the property contains a wetland area and a species that is being studied for inclusion on the endangered and threatened species list for the state.  Wonderling M.B. at 10;
(2)
Wonderling Exhibit 10 expressed that the ecosystem at 421 Cherry Road, the health of the forest, the water quality of the Tohickon Creek Watershed and the wildlife habitat are at issue.  Sen. Wonderling raises the allegation that the easement sought contradicts Governor Rendell’s Tree Vitalize Program.  Id at 11;
(3)
Wonderling Exhibit 12 which warned against a significant amount of mature hardwoods, loss of cover to the Tohickon Creek which could result in increased water temperature, increased erosion, reduced flood control and limited recharge of groundwater.  The exhibit implies impact to Tohickon Creek also impact the Lookout which is identified as a critical natural area in Bucks County.  Id at 12; 
(4)
Wonderling Exhibit 13 and Wonderling Exhibit 22 which warns that the clearing of trees in the Cross Country Corridor will affect the riparian buffer in the headwaters of the Tohickon Creek and the forest canopy.  The result will degrade the water quality by increased erosion, increased runoff, increased water temperature and increased sediment.  Id at 13 and 14;
(5)
Wonderling Exhibit 20 which contends disturbance to the vernal pools on the Clark property would have “devastating effects on their ecology.”  Id at 13; and
(6)
Wonderling Exhibit 7 simply cautions that the impact of transmission lines upon the headwaters of the Tohickon Creek both short term and long term as well as the ecosystem of the Upper Bucks stream should be considered.  Wonderling M.B. at 10-11.
Sen. Wonderling emphasized that the Cross Country Corridor is the alternative that impacts the largest area of wetlands.  Wonderling M.B. at 15, citing PPL St. 2 at 15, and Springfield St. 4 at 3.  Sen. Wonderling also argues that PPL did not conduct a field investigation of the Route 309 Corridor or the SEPTA Corridor as alternative routes but instead relied on mapping data that was old (1980’s) and unverified.  Wonderling M.B. at 15.  Sen. Wonderling further states selecting PPL’s proposed Cross Country Corridor route is contrary to increasing and protecting forested areas along streams.  Id at 16.  Sen. Wonderling concludes that the Cross Country Corridor is the worst alternative from an environmental perspective because the impact is likely to result in permanent damage to irreplaceable environmental resources in Bucks County.  Id, citing Springfield St. 2 at 5 and Springfield St. 2-SR at 1.  
Mr. Clark argues that PPL fails to evaluate the impacts of the Cross Country Corridor to the forest and wetlands on his property.  Clark M.B. at 7.  Mr. Clark’s property is 34 acres of land containing a historic stone house, barn and spring house and a spring-fed pond.  There are approximately two acres of wetlands on the Clark property.  The property is deed restricted inhibiting clear cutting or timber harvesting and any construction activities must be consistent with protecting wildlife and preserving the natural resources.  Id at 5.  The Cross Country Corridor will implement a clear swath 100 feet wide and about 1,000 feet long across the Clark property requiring removal of at least 1,000 trees and construction for access roads by PPL negatively impacting the native habitat, forest and wetlands on the property.  Id at 6.  Mr. Clark contends that Cross Country Corridor is the alternative with the greatest adverse environmental impact and its selection by PPL is evidence of PPL’s lack of sensitivity to environmental issues.  Id.


(ii)  Habitat and Wildlife




1) Biodiversity
PPL asserts that the Cross Country Corridor will not significantly reduce biodiversity.  The Cross Country Corridor will reduce the habitat of species that cannot compete in an altered habitat.  However, it will increase habitat for those species that cannot compete in the existing habitat, but can compete in the altered habitat.  PPL M.B. at 24.  PPL goes further to assert that “no state, regional or county-wide ecosystem or habitat will be lost. … [N]o threatened, endangered or other species of special concern will be lost.”  Id.  The only concession made by PPL is that some areas of locally high plant biodiversity and a few individual Shellbark Hickories, which are not subject to any legal protection, will be lost in the ROW for the Cross Country Corridor.  However, the species will remain prevalent in the Study Area.  PPL M.B. at 24.




2) Natural Corridors

Corridors are narrow strips of land that differ from surrounding areas.  PPL contends that use of the Cross Country Corridor will not materially reduce natural corridors in Springfield.  PPL M.B. at 24.  PPL assures that the Coopersburg Tap project will be 100 feet wide and covered with native vegetation and thus will have very little impact on existing corridors.  




3) Species of Special Concern

PPL states four plants listed by the Pennsylvania Natural Heritage Program (“PNHP”) as species of special concern were found near the Cross Country Corridor; however none of these species were found in the Cross Country Corridor.  PPL M.B. at 25.  The Shellbark Hickory was the only species of concern found in the Cross Country Corridor and on the watch list.  “Watch list” status does not afford the species legal protection just awareness.  
PPL states, fundamentally relevant is that a final study found no bog turtles in or near the Cross Country Corridor contrary to the assertions of Springfield on the timing of a study and the approval of the Coopersburg Tap project.  Id.  Furthermore, “nothing in the project should affect any bog turtle wetlands located more than 300 feet from the [ROW].”  Id at 26; PPL St. 15-R at 11-12.  PPL also states that any criticism to inspect the wetlands as required is unwarranted because it is improbable that the area at issue has either threatened or endangered species or maintains the habitat of threatened or endangered species.  Id.; PPL St. 15-R at 12-13.

In contrast Wonderling Exhibit 3 states the Troxel property is a potential habitat for the bog turtle and that it is an endangered species in Pennsylvania.  Wonderling M.B. at 17.  Wonderling Exhibit 3 concludes that the Cross Country Corridor would harm and jeopardize the survival of the bog turtle, an endangered species.  Wonderling Exhibit 8 contends several bird species of conservation concern would be threatened by the fragmentation of woodlands caused by the Cross Country Corridor.  Id.  Wonderling Exhibit 9 asserts three species designated as “birds of conservation concern” by the Pennsylvania Game Commission would be impacted by the forest fragmentation as the result of clearing of trees for the Cross Country Corridor.  Id at 18.  



4) Vernal Pools

PPL contends that the notion that vernal pools must be surrounded by forest to provide a habitat for amphibians is incorrect.  Thus, the thought that the Cross Country Corridor is damaging because it does not keep the surrounding forest, PPL argues, is also not correct.  PPL contends that vernal pools do not need to be surrounded by forests.  “Seasonal pool terrestrial habitat can extend as much as 1,000 feet from the edge of the seasonal pool depression.”  PPL M.B. at 27.  The ROW for the Cross Country Corridor is 100 feet and thus, PPL contends, should not pose an obstacle to inhibit amphibians that can travel 1,000 feet from pools.  Id.  Furthermore, the removal of the forest canopy along the Cross Country Corridor ROW should not have significant impact on vernal pools.  Available research shows that when trees are removed from some wetlands, the wetlands become wetter, not dryer.  Id at 27, note 11. 
Wonderling Exhibit 20 goes to the notion that vernal pools should be surrounded by forest and the disturbance of the surrounding forest by the Cross Country Corridor would negatively impact the vernal pools and the species that inhabit the pools.  Wonderling M.B. at 19.  Wonderling Exhibit 21 is a picture of an impacted vernal pool.  The U.S. EPA recommends a buffer zone of at least 1,000 feet surrounding woodland seasonal pools.  Id.  



5) Forest Fragmentation

Approximately seven acres of core forest, approximately 42 acres of edge forest habitat will be cleared and approximately 48 acres of core habitat will become edge habitat if the Cross Country Corridor is implemented for the Coopersburg Tap project.  PPL St. 15-R at 20.  Interior forest species will continue to breed although at a less successful rate.  “The loss of core forest, overall, may not be harmful to all plant species of special concern.”  PPL M.B. at 28.




6) Invasive Species

“The Cross Country Corridor does not appear to be a habitat where invasive species are likely to dominate, based upon the lack of severe invasions in the past…
 [I]nvasive species have not been a problem in several transmission line ROWs in the general area of the Cross Country Corridor.”  PPL M.B. at 29; PPL St. 15-R at 25, 27-32.  PPL has agreed to control invasive species.  The Company will develop a control plan tailored to the specific soils and topography of the Cross Country Corridor.  PPL M.B. at 29.




7) Streams and Creeks

PPL asserts the clearing of the Cross Country Corridor for the Coopersburg Tap project will not have significant negative effects on the Tohickon Creek.  PPL M.B. at 31. 

PPL contends that substantial portions of the headwaters of the Tohickon Creek will remain shaded even after the clearing for the transmission line over the proposed Cross Country Corridor is completed because the headwaters are so very narrow.  Id at 30.  Additionally, vegetation that will not grow to heights greater than 20 feet and will not interfere with the operation of the transmission line will not be removed and can provide some semblance of shade so that all shade will not be lost.  PPL argues that the removal of a riparian canopy does not cause substantial change in temperature in streams and creeks.  Id.  
The Cross Country Corridor crosses the Tohickon Creek headwaters eight times with approximately 2,822 feet of vegetation to be cleared.  About 4% of the stream channels within the Tohickon Creek basin upstream of the Pumping Station Road could be affected by the Cross Country Corridor but the creek is not affected downstream from Pumping Station Road.  About “1,400 feet, between California Road and Pumping Station Road, currently flows along the edge of agricultural fields through a shrub-type habitat that is similar to vegetation that would remain within the Cross Country Corridor.  [The] riparian canopy will be removed for … about 1,422 feet, or about 2% of the stream channels of the Tohickon Creek basin upstream of Pumping Station Road.”  PPL M.B. at 31; PPL St. 21-RJ at 5.  Additionally, studies show removal of a riparian forest canopy in headwater streams can improve the habitat for cold water fish.  PPL M.B. at 31.



(iii) Agricultural Land Use

PPL’s siting analysis considered three categories of agricultural impacts: (1) land used for actual agricultural purposes; (2) land zoned for agricultural purposes; and (3) land containing prime agricultural soils.  PPL contends that all three corridors (analysis was not done on the Springfield Functional Configuration) have similar nominal impacts on acreages.  PPL M.B. at 31-32.  The Cross Country Corridor has within its ROW approximately 0.55 acres of land for actual agricultural use; 1.11 acres of land zoned for agricultural purposes; and 0.61 acres contains prime agricultural soils.  Id.   


(iv) PPL Efforts to Minimize Impact

In the initial siting of the proposed Cross Country Corridor PPL attempted to minimize the impacts when practical to affected landowners.  Where to comply with requests of landowners would not diminish the usefulness of the line or unreasonably increase the cost, PPL has accommodated the requests.  PPL states it will design the proposed Hickon substation consistent with Springfield’s zoning ordinances.  PPL M.B. at 32-33 and note 13.  Additionally, PPL “has expressed a willingness to convey a substantial portion of the Hickon Road Substation site to Springfield Township reserving for itself only the right to construct additional transmission lines to and from the substation and provision for entry to the substation site.”  Id at 33-34.  PPL made known its willingness to provide detailed engineering plans of site access and storm water issues to Springfield and to consider the township’s suggestions for improvements.  Id at 34.  PPL will comply with any condition imposed by DEP including the likely replacement of disturbed wetlands.  Id.  PPL will comply with Springfield’s request to provide copies of all pertinent application for comment by the township.  PPL will consider suggestions from Springfield provided they are practical and facilitate the functioning of the Coopersburg Tap project.

(v) Other Issues
Six homes are located on land crossed by the Cross Country Corridor.  PPL states that property owners will be compensated for the ROWs.  PPL M.B. at 35.  PPL states it will obtain approvals for all erosion and sedimentation control plans and National and Pollutant and Discharge Elimination System permits as required.  Id.  Regarding archaeological resources, PPL consulted with the Pennsylvania Historical and Museum Commission (“PHMC”) and will conduct appropriate archaeological assessments once final pole locations are determined.  Construction for the pole locations will not commence until PHMC is satisfied with the archaeology issues of the investigation.  Id at 36. 
Sen. Wonderling argues that 22 homes could be adversely impacted and crucial historic structures affected if the Cross Country Corridor is the selected siting for the Coopersburg Tap project.  Wonderling M.B. at 20, Wonderling Exhibit 15.  Sen. Wonderling questions whether PPL considered the historic value of property impacted by the Cross Country Corridor.  Wonderling M.B. at 20, Smith St. 1 at 28. 

Fedorocsko Exhibit 1 submitted at the July 17, 2008 public input hearing implied several structures within the proposed Cross Country Corridor might be on the National Register of Historic Places.  However, PPL has found no recognized historic structures within 1,000 feet of the Cross Country Corridor.  The Richland Farm is about 1,200 feet from the Cross Country Corridor and is eligible for listing on the National Register of Historic Places.  The potential impact to the Richland Farm would be visual.  PPL assures that it will conduct visual assessments as directed by PHMC.  PPL also argues that this visual impact is not significant because of the distance the Cross Country Corridor is from the Richland Farm and similar development is occurring since the area is zoned light industrial.  Id at 36-37.
Although there are roads within the Study Area designated as scenic, none of the roads are near any of the three alternative corridors.  No portion of the Cross Country Corridor is designated as a wild or scenic river.  Id.  Regarding natural resources, the Cross Country Corridor passes near but does not encroach upon the Lookout which is a natural area documented within the Study Area.  Id. 

(b)  Route 309 Corridor
(i)  Wetlands and Vegetation
Springfield states that the environmental impact of the Route 309 Corridor without the Hickon substation is minor.  Route 309 without the substation involves clearing 10 acres of edge forest.  However, if the Hickon substation must be connected, the environmental impact is significant - that being four acres of wetlands, 51 acres of woodlands and 15 stream crossings.  Springfield M.B. at 33-34.  Springfield emphasizes that the majority of the environmental impact associated with this route is based on the connection with the Hickon substation.    

PPL states that the Route 309 Corridor is the only alternative that would cross an outstanding natural area site, the Route 309 woods identified in the Natural Areas Inventory of Bucks County.  Although the Route 309 Corridor would follow and replace the existing 69 kV transmission line through the Route 309 woods, the ROW would be expanded 100 feet clearing an additional ROW.  PPL M.B. at 45-46.  The tie lines to connect the Route 309 Corridor to the Hickon substation would cross a wetland that has the potential to contain a bog turtle habitat.  PPL claims that if bog turtles are found to exist, the contingency steps to mitigate the impact could be avoided through the Cross Country Corridor route.
PPL considered connection of the Route 309 Corridor to a site which is approximately 20 acres adjacent to the SEPTA Corridor in Richland Township, north of Cherry Road (“Cherry Site”) and is also in close proximity to the Route 309 Corridor.  PPL M.B. at 48.  The detriment to the Cherry Site is that greater than half of the property is located in wetlands causing special design in order to maximize the dry portion of the Cherry Site.  Ultimately PPL concluded that the use of a substation on the Cherry Site would be impractical because of costs and environmental impacts.  PPL M.B. at 49-51; see V.B.3.f.(5)(b)(v) below.  
(ii) Habitat and Wildlife



PPL states that use of the tie lines to the substation for the Route 309 Corridor will result in clearing approximately nine acres of core forest, 31 acres of edge forest and 35 acres of core forest that will become edge forest.  PPL M.B. at 28.  Ten acres of edge forest would need to be cleared.  Id at 29.  PPL states that the forest fragmentation of this alternative is not significantly different than that of the preferred route.  Id; PPL M.B. at 46.
Springfield contends that the tie lines to the Hickon substation could be eliminated by using existing corridors for the tie lines.  The use of existing corridor did not yield sufficient room for the tie lines.  To expand the existing ROW was not appropriate because of the residential development along the corridors of the existing transmission line.  PPL concluded that the use of the existing corridors is impractical.  Id at 47.

(iii) Agricultural Land Use

PPL asserts that the “three alternative Corridors have similar, and minor, effects upon agricultural land use.  None of the three alternatives … is strongly preferable to the others in this regard.”  Id.




(iv) PPL Efforts to Minimize Impact



If the Route 309 Corridor were selected to implement the Coopersburg Tap project, PPL states it would take steps to mitigate its impact on wetlands and wildlife.  However, PPL contends that many of the problems to implement the Coopersburg Tap project along the Route 309 Corridor cannot be mitigated such as the high cost, the hazards and traffic inconveniences regarding construction and maintenance would remain difficult.  Id at 47-48.





(v) Other Issues


PPL goes into considerable detail as to why the Cherry Site for a substation was ultimately rejected as an alternative within the Route 309 Corridor and also with the SEPTA Corridor.  PPL M.B. at 48-53, 60.  PPL considered the Cherry Site in that configuration because using that site there would be no need for the tie lines between the Hickon Substation which cause much more expense.
A Cherry Site substation would require a reduced footprint and a gas insulated 230 kV design to minimize the impact to the wetlands.  Also major sections of the Cherry Site substation would need to be separated so that maximum use of the dry portion of the substation would be realized.  Id at 49.  The initial cost of the Cherry Site substation and its subsequent maintenance costs were more than use of the standard design.  By comparison, the designs of the Hickon substation use a standard open air design and thus, lower cost. Id.   

The Cherry Site would significantly impact wetlands.  Approximately three acres of wetlands would have to be filled to accommodate the Cherry Site substation, the access road and storm water detention facilities.  About ten acres of trees, some in wetlands, would have to be removed.  In contrast, the construction site for the Hickon substation is not in wetlands or the 100-year flood plain.  Id at 50.  Furthermore, PPL witness, Mr. Wood, advised that it was unlikely to receive the necessary permits from DEP for the Cherry Site because of the permanent impact the substation would have on the wetlands.  Id at 51, PPL St. 2-R at 32-33.  “DEP requires that where construction in wetlands can be avoided by use of a practical alternative that can completely avoid permanent adverse impact on wetlands, the alternative site will be permitted.”  PPL M.B. at 51 citing 25 Pa.Code §§ 105.18(a), (b).  PPL reasoned since Hickon substation is a practical alternative to the Cherry Site, it is doubtful that DEP would permit the construction of a substation on the Cherry Site.  PPL M.B. at 51.
Regarding the use of herbicides, the Cherry Site has substantial foliage.  About 10 acres of trees, some in wetlands, would need to be removed and vegetation in or adjacent to wetlands would need to be controlled.  Id at 52.  In contrast, the Hickon substation site has been cleared for agricultural purposes.  PPL does not expect to use a significant amount of herbicides because the land is already cleared.  Id.
The tie lines used to connect the Route 309 Corridor or the SEPTA Corridor with the Hickon substation require additional ROW.  The additional ROW is needed because the tie lines are two double circuit lines which require two separate easements.  The tie lines cannot share the same ROW unless the ROW is twice as wide.  Id at 50, Tr. 630-31.

PPL states “two historic structures are within 1,000 feet of the Route 309 Corridor.”  PPL M.B. at 52.

Twenty-nine residences are within 200 feet of the Route 309 Corridor’s center line.  This is the lowest number of residences compare to the other two alternatives, Cross Country Corridor with 41 residences and SEPTA Corridor with 111 residences.  Id.  However, Route 309 Corridor contains numerous commercial retail and light industrial enterprises which cause it to be characterized as congested.
Three non-condemnable properties are in the Route 309 Corridor.  PPL would need to obtain voluntary ROWs, purchase the properties, or reroute the corridor to avoid these three properties.  The Route 309 Corridor crosses the properties of 91 different owners.  Of the three alternatives considered by PPL, this corridor affects the highest number of different property owners. 



(c)  SEPTA Corridor





(i)  Wetlands and Vegetation


PPL states the impact to wetlands using the SEPTA Corridor will be similar to that of the Route 309 Corridor discussed above (See V.B.3.f.(5)(b)(i) and V.B.3.f.(5)(b)(v) explaining the detriment is the routing of the tie lines to the Hickon substation used because of the disadvantages of the Cherry Site.)
Springfield states that the environment impact of the SEPTA Corridor is similar in degree to that of Route 309 Corridor.  Like the Route 309 Corridor the impact is less if the Hickon substation is not connected to the SEPTA Corridor and increases only because of the connection with the Hickon substation.  Springfield M.B. at 35.

(ii) Forest Fragmentation



Use of the tie lines for the SEPTA Corridor results in clearing approximately nine acres of core forest, 31 acres of edge forest and 35 acres of core forest that will become edge forest.  PPL M.B. at 28.





(iii) Other Issues



The severe slopes along the sides of the rail bed in several areas of the pertinent part of the Bethlehem Branch line make access, construction and maintenance to the SEPTA Corridor complicated.  PPL M.B. at 36.


There are 111 residences within 200 feet of the SEPTA Corridor.  The SEPTA Corridor impacts more residences than the other two alternatives considered by PPL.  Id at 60-61.  The SEPTA Corridor impacts six historic structures within 1,000 feet of the corridor.  Thus, the SEPTA Corridor impacts more historic structures than the other two alternatives considered by PPL using the same distance (Route 309 Corridor - two and the Cross Country Corridor - none but the Richland farm is within 1,200 feet).  



(d)  Springfield Functional Configuration


PPL admits in its Main Brief that the Springfield Functional Configuration would not have substantial impacts on wetlands and vegetation.  PPL M.B. at 70.  PPL cautions however that to implement the Springfield Functional Configuration, the new transmission lines needed would be constructed in heavily populated areas at a higher cost.  Id.  PPL states that the impacts upon agricultural land use of the Springfield Functional Configuration compared with the PPL Functional Configuration are similar and minimal.  Id. 
To minimize environmental impact, PPL asserts that the Company’s main effort would be to place the transmission line between the Quarry-Elliot Heights and Bingen substation underground.  PPL states that there is the potential of a section of the transmission line between Milford and Coopersburg substations to go underground also.  These actions are a significant difference between the PPL Functional Configuration and the Springfield Functional Configuration and would substantially increase the costs of the latter.  Id at 70-71. 
PPL states that the differences in health and safety issues to the environment between the PPL Functional Configuration and the Springfield Configuration are not substantial.
Springfield alleges the presentation of PPL’s case is flawed because the environmental impact of the Springfield Functional Configuration was not studied.  Springfield makes a cursory assessment from the maps and testimony provided in this proceeding that environmental impacts of the Springfield Functional Configuration would be minimal compared with any of the other alternatives to implement the PPL Functional Configuration.  Springfield M.B. at 42.  Only a small portion of the route would be in a floodplain and no zones require environmental protection.  Id at 43.  Additionally, the Springfield Functional Configuration does not entail the construction and operation of a new substation through 2020.  Consequently, any environmental impacts associated with a new substation would not occur with one exception.  Id at 42.  The exception is the Milford substation but the associated construction with the Milford substation would not traverse any critical plant or animal habitat areas.  Id at 43.  Springfield states that although no environmental analysis was performed for this configuration, the magnitude of environmental impacts would not be, by comparison, near the magnitude of the environmental impacts of the PPL Functional Configuration.  Id at 43.     


(e) Disposition

Without a doubt the environmental impact of the competing transmission line configurations and corridors was the most hotly contested issue of this proceeding.  All of the configurations and corridors have environmental detriments.  The goal of the Commission is to balance these detriments considering the totality of the impacts presented.  In keeping with the 52 Pa.Code § 57.75(e)(2)-(4), the minimum adverse environmental impact contingent upon power needs of the public, available technology and available alternatives must be balanced with minimal health and safety risk and compliance with applicable regulations and statutes for protection of Pennsylvania’s natural resources.  
The Commonwealth Court in Payne v. Kassab, developed a three part test to consider exclusively the environmental impacts of the proposed transmission line of the utility.  312 A.2d 86, 94 (Pa.Cmwlth. 1973).  These three parts do not focus solely on the negative impact to the environment but also considers efforts by the utility to reduce the environmental impact and weighs the harm against the benefits of the proposed transmission line.  It is with the understanding that the environmental impacts are not to be considered in a vacuum, but to be weighed against the total circumstances presented by the record that the following analysis is performed.  

Springfield advocates that PPL erred because the Company did not consider the environmental impacts related to the Springfield Configuration.  PPL counters that the Springfield Functional Configuration was not considered because:

(1) the costs and social impacts were prohibitive;

(2) the Company had no regulatory or statutory duty to conduct and environmental assessment on a rejected configuration; and
(3) the PPL Functional Configuration is more beneficial than the rejected configuration, and thus it was impractical to perform an environmental assessment.
PPL R.B. at 7.
What is problematic about the allegation of Springfield is that it states that the entire case of PPL is flawed because the environmental impacts were not considered regarding the Springfield Functional Configuration but does not show any regulation, statute or case precedent where it is affirmatively stated that such an analysis is required.  

As PPL points out in its Reply Brief, the regulations in 52 Pa. Code Chapter 57, subchapter G, focus on the proposed HV line.  PPL R.B. at 8-9.  Only 52 Pa.Code § 57.75(e)(4) does not include the phrase “proposed HV line” for evidence to be considered by the Commission.  While it is noted that the listed items are not exclusive, consideration of the listed items are in relation to the proposed HV line with the exception of Section 57.75(e)(4).  Springfield Functional Configuration is not the proposed HV line.  Moreover, Springfield Functional Configuration was not the proposed configuration for the proposed HV line.  It was rejected.
The Springfield Functional Configuration is to be examined in light of guidance to consider evidence which does not focus on the proposed HV line.  The regulation at Section 57.75(e)(4), as stated above, guides consideration of the evidence that is not concerning the proposed HV line.  52 Pa.Code § 57.75(e)(4).  When employing the Section 57.75(e)(4) the case law suggests that the three part test be used to examine the totality of the circumstances presented as record evidence is to be considered and not to focus solely on the environment.  (See Payne v. Kassab, above at V.B.3.a.)  
It is reasonable for PPL to determine the Springfield Functional Configuration impractical based upon the engineering, technical and cost issues presented in this case.  (See V.B.3.b.(2)(b) and V.B.3.b.(3)(e)).  Moreover, it is prudent for the Company to make a high level determination before acquiring the detailed data to make a more refined determination.  The act by PPL to no longer pursue the Springfield Functional Configuration based upon high level engineering and cost comparisons is rational. 
Furthermore, in keeping with Dickson v. P.S.C., 89 Pa.Super. 126 (1926), the conduct of PPL in rejecting the Springfield Functional Configuration based upon costs, engineering and technical impacts has not been shown to be wanton, corrupt or capricious.  Simply because the Springfield Functional Configuration might have been adopted if an environmental analysis had been performed upon the route is not an appropriate rationale to withhold Commission approval for the PPL Functional Configuration.  
Based upon the record evidence the allegation by Springfield regarding the failure to perform an environmental analysis upon the Springfield Functional Configuration is not convincing.

Similarly, the record evidence does not show that the environmental analysis performed by PPL comparing the alternative Route 309 Corridor and SEPTA Corridor to the Cross Country Corridor offends the fundamental purpose of the statute to warrant withholding approval of the application for siting and constructing the transmission line.  West Penn Power, 199 Pa.Super. 25, 31; 184 A.2d 143, 146 (1962).  The allegations by the parties primarily focus on the environmental ills for selecting the Cross Country Corridor.  No party affirmatively states that the selection of the Cross Country Corridor causes detrimental, irreparable harm which in turn is an abuse of the utility’s power to select the route.  While it is acknowledged that there was a litany of negative environmental impacts, to species, habitat, historic sites and wooded areas, the response to these allegations were either refuted or mitigated by efforts of the Company.  This action to reduce the environmental incursion of the proposed line is in keeping with one part of the three part test under Payne v. Kassab, 312 A.2d 86, 94 (Pa.Cmwlth. 1973)(specifically, the second prong of the three part test).   
Springfield alleges that many of the negative environmental impacts to these alternatives are due to connecting the Hickon substation.  However, PPL explains and it is agreed that the use of the Cherry Site would have resulted in higher costs and impacts on wetlands and thus, it was more practical to consider use of the Hickon substation.  Given the explanation by PPL, it is unrealistic to disapprove the proposed actions to connect the Hickon substation; for to do so was to avoid greater costs and environmental impacts. 
It is noted that many of the allegations of negative environmental impact against the Cross Country Corridor have been refuted.  Specifically, contrary to the allegations by Sen. Wonderling and Mr. Clark, no threatened, endangered or other species of special concern will be lost.  There are no threatened or endangered species in the proposed ROW.  PPL St. 15-R at 3, 6.  No plants listed on the PNHP were found in the proposed ROW.  Id at 6.  The wetlands are not exceptional value wetlands as defined in 25 Pa.Code § 105.17.  Id at 8.  The probability of any wetlands surveyed would maintain bog turtle habitat more than 300 feet from the ROW is small and nothing in the project should affect bog turtle wetlands more than 300 feet from the ROW.  Id at 12-13.  There is little probability of any hydrological or water quality impact from the Coopersburg Tap project on the Troxel wetlands.  Id at 14.  The Cross Country Corridor directly crosses only one pool and the edge of only one other vernal pool.  “In both instances, sufficient woodlands will remain to avoid major adverse impacts.  PPL R.B. at 4.  When trees are removed from some wetlands, the wetlands can get wetter, not drier.  PPL St. 15-R at 18.  “Neither the [Hickon] substation nor the wetlands in the [ROW] for the [Cross Country Corridor] qualify as exceptional value wetlands.”  Id at 19.
Regarding Sen. Wonderling’s argument of historic sites, PPL responds that the Wonderling Exhibit 15 does not affirm that the structures are indeed historic; rather it implies that the sites may be considered for the National Register.  PPL R.B. at 38.  Moreover Wonderling Exhibit 15 does not provide the distance of any of the sites at issue are from the Cross Country Corridor.  To evaluate any impact - adverse or otherwise - that the Cross Country Corridor could have on any particular site, the information of location relative to the proposed corridor must be known.  Id at 38-39.  Consequently, there is no record evidence to support any effect the Cross Country Corridor could or would have on the sites in Wonderling Exhibit 15 and no evidence to disapprove the application to site and construct the proposed transmission line because of negative impact to historic sites.     
Sen. Wonderling did not provide additional evidence or provide specific case law, statutes or regulations that disproved the responses made by PPL to his emphasized exhibits.  Many of the allegations made through the exhibits regarding the wetlands and habitats referenced by Sen. Wonderling are not substantiated or, in the alternative, are minimized by the efforts of PPL to mitigate negative impact.  Given the totality of the circumstances the negative impacts of the environment that remain do no show unreasonable, wanton, corrupt or capricious conduct by PPL and thus, do not warrant disapproval of the application to construct and site the proposed transmission line.


(6)  Health and Safety




(a)  National Electric Safety Code Compliance





(i)  PPL


PPL states that the Coopersburg Tap project will be designed and constructed to meet or exceed the National Electrical Safety Code (“NESC”) regardless of which route is implemented.  PPL St. 3 at 4-5.  All of the clearance and thermal ratings meet, or exceed, the requirements of the NESC.  Id.  The Commission has found that transmission lines which meet or exceed the NESC requirements do not create unreasonable risk or danger to the health and safety of the public.  Id at 38 citing, Investigation on Commission Motion of the Safety of the Cabot-Wylie Ridge 500 kV Transmission Line, Initial Decision at 236 (Sept. 18, 1981) [sic]; Application of PP&L for Approval to Locate and Construct a 138 kV Transmission Line Between West Allentown and Salisbury Substations, Docket No. A-00104160 (July 20, 1984); Application of PP&L for Authorization to Locate and Construct its Hamlin 138 kV Electric Transmission Line, Docket No. A-00101826 (April 3, 1981); Larken v. Philadelphia Electric Co., 39 Pa. PUC 777 (1961).  




(ii)  Other Active Intervenors


Springfield does not address this issue regarding the NESC.  Springfield M.B. at 34, 35, 43.  SEPTA takes no position on this issue.  SEPTA M.B. at 5, 6, 8, 9.  Sen. Wonderling does not present this issue.  Mr. Clark merely state it adopts the position, if any, of Springfield, SEPTA, and Sen. Wonderling.  Clark M.B. at 7, 10, 12, 14.  

(iii)  Disposition


The issue of whether the Coopersburg Tap project will be in compliance with NESC is not contested.  It is found that meeting or exceeding the standards of NESC is reasonable for the health and safety aspects of the transmission line.
(b) Electric and Magnetic Fields (“EMFs”)

(i)  PPL


PPL has adopted a Plan for Magnetic Field Management where the Company’s policy is to reverse phase the proposed Coopersburg Tap project transmission lines and increase pole heights by five feet.  PPL M.B. at 38.  PPL cites, Certification Application of Pennsylvania Power & Light Co. Filed Pursuant to 52 Pa.Code Chapter 57, 1994 Pa. PUC LEXIS 65, *67-*69 (Oct. 21, 1994) to show the Commission’s approval of the Company’s Magnetic Field Management Plan.  PPL M.B. at 38-39.  PPL also suggests that the exposure of EMF is the least with the Cross Country Corridor because this route is located in the least developed areas.  Id at 39.




(ii) Other Active Intervenors

Springfield does not address this issue regarding the EMFs.  Springfield M.B. at 34, 35, 43.  SEPTA takes no position on this issue.  SEPTA M.B. at 5, 6, 8, 9.  Sen. Wonderling does not present this issue.  Mr. Clark merely states he adopts the position, if any, of Springfield, SEPTA, and Sen. Wonderling. Clark M.B. at 7, 10, 12, 14.



(iii)  Disposition

The issue of whether the Coopersburg Tap project gave reasonable consideration to the phenomena of EMFs is not contested.  It is found that the means of the Company’s Magnetic Field Management Plan is a reasonable method to consider the health and safety aspects of the transmission line to the public.
(c) Use of Herbicides

(i)  PPL  



PPL states that it will remove only those plants that have the potential to interfere with the operation of the transmission line with plans to preserve as much vegetation as possible.  PPL M.B. at 39.  PPL will not spray herbicides from aircrafts; rather the Company will employ trained personnel to apply the herbicides using hand-held sprayers.  PPL included in its ROW agreements that it will not apply herbicides along ROWs if the landowner of the property objects and the Company will not apply herbicide near waterways except those herbicides so approved by the EPA for that purpose.  Id. 




(ii)  Other Active Intervenors



Springfield states that if the Cross Country Corridor is the approved route for the Coopersburg Tap project, the procedures including the use of hand-held sprayers, a use consistent with purposes approved by the EPA, and the right to refuse herbicides by owners of the property in the ROWs as conditions to grant approval of the construction and siting of the transmission line must be required.  Springfield M.B. at 31-32.  SEPTA takes no position on this issue.  SEPTA M.B. at 5, 6, 8, 10.  Mr. Clark states that PPL admitted that it will use herbicides to clear the proposed ROW on his property.  Sen. Wonderling does not present this issue.  Mr. Clark adopts the arguments, if any, of Springfield, SEPTA and Sen. Wonderling.  Clark M.B. at 7, 10, 12, 15.




(iii)  Disposition

The issue is whether the Coopersburg Tap project’s proposed use of herbicides is reasonable to accommodate the convenience, health and safety of the public.  PPL has agreed that it will apply herbicides to the ROWs at the discretion of the ROW property owners. Springfield has expressed that any grant of approval to the Cross Country Corridor as the route selected for the transmission line should be conditioned upon PPL’s method of using herbicides consistent with its testimony in this proceeding.  Because PPL declares that it will proceed with the use of herbicides, the condition advocated by Springfield is not prohibitive.  It is found that the means that PPL proposes to use herbicides along the Cross Country Corridor is reasonable and the use and efforts by PPL will minimize the impact concerning the health and safety of the public.
C. 
Eminent Domains  
On April 23, 2008, PPL filed with the Commission several applications for a finding and determination that the service to be furnished by PPL through its proposed exercise of the power of eminent domain to acquire ROWs for the construction, operation, and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction is necessary or proper for the service, accommodation, convenience or safety of the public.  More specifically, PPL seeks sufficient land rights for an aerial crossing of the following properties:  the Thompson property in Springfield Township, docketed at A-2008-2039124; SEPTA’s Bethlehem Branch Line in Richland Township, docketed at A-2008-2039126; the Weaver property in Springfield Township, docketed at  A-2008-2039129; the Clark property in Richland Township, docketed at A-2008-2039130; the Liberty Home Development Corporation, Ltd. and Madden Farm Trust property in Richland Township, docketed at A-2008-2039132; the Smith property in Richland Township, docketed at A-2008-2039133; and the Mackey property in Springfield Township, docketed at A-2008-2039137 (hereinafter, collectively “Condemnation Applications”).  On June 9, 2008, PPL’s Siting Application and Condemnation Applications were consolidated.  

1.  Legal Standards
Section 1511 of the Business Corporation Law of 1988 (“BCL”), under which PPL brings its Condemnation Applications, grants a public utility the power or authority to condemn property to provide electricity to the public, stating, in pertinent part:

“(a) General Rule. -- A public utility corporation shall … have the right to take, occupy and condemn property for one or more of the following principal purposes and ancillary purposes reasonably necessary or appropriate for the accomplishment of the principal purposes:

* * * *

(3) The … transmission … distribution or furnishing of … electricity … to or for the public.” 

15 Pa.C.S. § 1511(a)(3).  (Emphasis added).

However, before a public utility may seek to exercise its statutorily granted authority to condemn property for the purposes of running aerial transmission or distribution facilities, it must obtain approval from the Commission pursuant to Section 1511(c) of the BCL.  Section 1511(c) provides, in pertinent part:

(c) The powers conferred by subsection (a) [for the running of aerial electric facilities] may be exercised to condemn property … only after the Pennsylvania Utility Public Commission, upon application of the public utility corporation, has found and determined … that the service to be furnished by the corporation through the exercise of those powers is necessary for the service, accommodation, convenience or safety of the public.

15 Pa.C.S. § 1511(c). (Emphasis added).  Thus, on an application for condemnation, the Commission must determine whether the service, i.e., the transmission or distribution of electricity to or for the public that will be provided if the subject property is condemned, is necessary for the service, accommodation, convenience or safety of the public.

In considering a condemnation application, the Commission does not determine whether to grant a condemnation application based on the legal authority for a taking.  Indeed, Section 1511(c) of the BCL provides, in pertinent part, that:

The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection, and no court shall entertain any proceeding questioning the jurisdiction of the commission under this subsection.  

15 Pa.C.S. § 1511(c). (Emphasis added).  Consequently, any issues regarding a public utility’s legal authority or power to condemn land may not be raised before the Commission.  See Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985) (holding that any issue regarding the scope, validity, or damages of a taking by a public utility may not be raised before the Commission and, instead, such issues must be addressed before the appropriate judicial forum).

Where the record establishes that the public utility’s route selection was reasonable, considering all the factors involved in the selection of a line, the degree of inconvenience to a landowner does not constitute grounds for withholding the exercise of the power to condemn the easement.  Paxtowne v. Pa. P.U.C., 398 A.2d 254, 256 (Pa. Cmwlth. 1979).


2.  Parties’ Positions

a.  PPL

In its Main Brief, PPL argues that that the Coopersburg Tap is necessary to provide reliable service to customers, and that the condemnations of the properties identified in the Condemnation Applications are necessary to build the Cross Country Route.  Accordingly, PPL maintains that the proposed exercise of the power of eminent domain to acquire ROWs and easements for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap reconstruction over the lands identified in the Condemnation Applications is necessary for the service, accommodation, convenience or safety of the public and that the Condemnation Applications should be approved.  

PPL further seeks to exercise the power of eminent domain to acquire a ROW for the construction, operation and maintenance of the proposed Coopersburg Tap reconstruction over and across a portion of SEPTA’s Bethlehem Branch Line in Richland Township.  PPL points out that the proposed ROW and easement over and across the Bethlehem Branch line does not require the condemnation of any dwelling, place of public worship, or burying ground.  See 15 Pa.C.S. § 1511(b).  Further, the proposed ROW would not interfere with SEPTA’s operations.  Tr. 673-74.  Moreover, SEPTA has no objection to PPL’s occupation of the SEPTA property in question.  Tr. 565, 678; see also Amended Protest of SEPTA, at ¶ 8.

In its Reply Brief, PPL cites to the BCL, 15 Pa.C.S. § 1511(c) for the provision that issues regarding the authority of a public utility to condemn property may not be raised before the Commission.  PPL R.B. at 25.  More specifically, with regard to its application for eminent domain over the property of SEPTA, PPL states that as a matter of law, SEPTA may not raise before the Commission any issues regarding PPL’s legal authority or power to condemn land owned by SEPTA because any issue regarding the scope, validity, or damages of a taking by a public utility may not be raised before the Commission and, instead, such issues must be addressed before the appropriate judicial forum.  Id. citing Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985); Re Pennsylvania Power And Light Co., Doc. Nos. 97266 et al., 1977 Pa. PUC LEXIS 173 at * 19-20, 50 Pa. PUC 480 (Jan. 5, 1977). 

Section 1511 of the BCL statutorily grants a public utility the power or authority to take and condemn property for the purpose of providing electricity to the public, but only after the public utility has obtained approval from the Commission pursuant to Section 1511(c) of the BCL.  PPL R.B. at 26.  According to PPL, in reviewing an application for condemnation, the Commission must determine whether the service that will be provided to the public if the subject property is condemned, is necessary for the service, accommodation, convenience or safety of the public.  Id.  However, the Commission does not determine whether to grant a condemnation application on the basis of the legal authority, scope, validity of a taking, or the damages caused thereby.  Id.
Obtaining the approval of the Commission is only a preliminary step that PPL must take before it follows the procedures set forth in Section 1511(g) of the BCL, 15 Pa. C.S. 
§ 1511(g).  PPL R.B. at 27.  After receiving the Commission’s approval, PPL must then file appropriate documents with the relevant court of common pleas for the condemnation of property reasonably necessary to construct aerial electric facilities.  Id. citing, Re Pennsylvania Power And Light Co., Docket. Nos. 97266 et al.,1977 Pa. PUC LEXIS 173 at *19-20, 50 Pa. PUC 480 (Jan. 5, 1977) (citing Hege v. P.S.C., 86 Pa. Super. 558, 561 (1926); Reiber v. P.S.C., 83 Pa. Super. 507, 509 (1924)).  Thus, SEPTA may raise such issues regarding PPL’s authority in the proper forum and proper proceeding, i.e., the eminent domain proceeding for the actual taking of SEPTA’s property before the Court of Common Pleas of Bucks County and not before the Commission.  Id. at 27.
In the alternative, if SEPTA may raise issues regarding the authority of a public utility to condemn property before the Commission, PPL argues that it still has the authority to condemn property of SEPTA.  PPL R.B. at 28.  The plain language of Section 1511 authorizes a public utility, such as PPL, to condemn property for the purpose of providing electricity to the public, and the property of SEPTA is not excluded from this authority.  Although Subsection 15l1(a) does not limit what property may be taken by a public utility, Subsection (b) provides explicit limitations.
  PPL maintains that the absence of property belonging to a Commonwealth agency, such as SEPTA, in the type of property listed in Section 1511 (b) indicates a deliberate omission on the part of the General Assembly.  Id. at 30, citing to Commonwealth v. Ostrosky, 589 Pa. 437, 446 n.7, 909 A.2d 1224, 1229 n.7 (2006).

PPL seeks to exercise the power of eminent domain to acquire ROWs for the construction, operation and maintenance of the Coopersburg Tap reconstruction over and across the Thompson, Weaver, and Mackey properties in Springfield Township.  The proposed ROWs over said properties do not interfere or require the condemnation of any place of public worship, burying ground, dwelling or its reasonable curtilage.  See 15 Pa.C.S. § 1511(b); PPL M.B. at 75.  Additionally, for residential properties, the proposed ROW is not within 100 meters of any dwellings.  Id.
PPL also seeks to exercise the power of eminent domain to acquire a ROW for the construction, operation and maintenance of the proposed Coopersburg Tap reconstruction over the Clark, Liberty Home Development Corporation, Ltd. and Madden Farm Trust, and Smith properties in Richland Township.  The ROWs and easements across said properties do not require the condemnation of any place of public worship, burying ground, dwelling or its reasonable curtilage.  See 15 Pa.C.S. § 1511(b).  PPL M.B. at 76.  PPL maintains that the project is necessary to respond to the load growth in PPL’s southern Lehigh Region, and that the Cross Country Corridor is superior to both the Route 309 and SEPTA Corridors.  Id.


b.  SEPTA
SEPTA begins its Main Brief argument with the claim that PPL can not exercise the power of eminent domain to condemn SEPTA’s property on the Bethlehem Branch Line because the law related to the exercise of eminent domain does not permit a public utility company to condemn the land of the Commonwealth or its agencies and instrumentalities.  SEPTA M.B. at 13.  SEPTA is an agency of the Commonwealth whose purpose is to plan, 
acquire, hold, construct, operate, improve, maintain and lease a transportation system.
  Its lands in Richland Township, Bucks County, have been acquired by SEPTA pursuant to its authority as a Commonwealth agency, in accordance with its public purpose.  Id. at 14.  As a Commonwealth entity, SEPTA enjoys sovereign immunity under 1 Pa.C.S.A. § 2310, a fact that was reinforced by the General Assembly in 1994 when it amended SEPTA’s enabling legislation to state that SEPTA “shall continue to enjoy sovereign and official immunity … and shall remain immune from suit except as provided by [certain limiting provisions].”
  SEPTA M.B. at 13.

Since sovereignty is part of the organic law of the Commonwealth, the legislature may only waive part of the Commonwealth’s sovereignty by specific legislation as it did at 42 Pa. C.S. § 8501 et seq.  SEPTA M.B. at 14.  Nowhere in the Business Corporation Law of 1988 (15 Pa. C.S. § 1101 et seq.) has the legislature created a waiver of the Commonwealth’s 
sovereignty or allowed private corporations to override sovereignty.  Id.  SEPTA maintains that the BCL simply is not applicable to the Commonwealth or SEPTA.  Id. 

SEPTA’s enabling act authorizes SEPTA to exercise the public powers of the Commonwealth as a state agency or instrumentality and that SEPTA’s enabling legislation specifically authorizes SEPTA to require utility companies to remove facilities and empowers SEPTA to remove such facilities itself if the utility fails to do so.  See 74 Pa. C.S. § 1744(a).  SEPTA M.B. at 15.  Citing to 74 Pa. C.S. § 1744(a)(1),
 SEPTA concludes PPL’s attempts to condemn SEPTA’s property for the purpose of placing its own structures is a legal nullity.  Id.
In the alternative, SEPTA argues that even if the Commission determines that PPL may exercise eminent domain over the property of an agency of the Commonwealth, PPL’s request for eminent domain over SEPTA property should be rejected because it is neither necessary or proper.  Section 1511(c) of the BCL, 15 Pa.C.S § 1511(c), establishes that the general eminent domain powers conferred to utilities can only be exercised after the Public Utility Commission has found and determined that the service to be furnished by the public utility corporation through the exercise of those powers is necessary or proper for the service, accommodation, convenience or safety of the public.  SEPTA M.B. at 16.  SEPTA maintains PPL has not demonstrated that the service to be furnished by the corporation through the exercise of condemnation of SEPTA’s property is necessary or proper for the service, accommodation, convenience or safety of the public because there are no facts of record which demonstrate that SEPTA is either unwilling or unable to negotiate directly with PPL for the precise easement of ROW sought by PPL in this proceeding by eminent domain.  Id.  

SEPTA maintains that PPL made no additional offers to SEPTA after April 27, 2006 and did not send SEPTA its construction requirements for the use of the SEPTA alternative, even though SEPTA engineers met with PPL engineers to advise them that coexistence was feasible on both the transverse crossing and the SEPTA corridor.  SEPTA states that PPL was not cooperative and that, after some preliminary discussion before the filing of this case, PPL did not follow up with SEPTA to work through the engineering issues that might be of concern to them.  SEPTA M.B. at 17. 

SEPTA argues that by filing the application for eminent domain PPL seeks to avoid direct negotiations with SEPTA and SEPTA’s requirement to pay its established rates.  According to SEPTA, PPL’s avoidance of paying SEPTA’s established rates negates any remnant of necessity.  SEPTA M.B. at 17.  SEPTA cites to Scranton Gas & Water Co. v. Delaware Lackawanna & Western R.R. Co., 225 Pa. 152 at 162 for the definition of necessity as it relates to the taking of property by eminent domain: “[the necessity] must be one that arises from the nature of things, over which the corporation has no control….It must not be a necessity created by the corporation itself for its own convenience or for the sake of economy.”  SEPTA views PPL’s condemnation of SEPTA’s property as one of PPL’s own doing and for its own economy and not as “a necessity that arises from the nature of things over which the corporation has no control.” SEPTA M.B. at 18.

SEPTA relies on Groff v. Bird-in-Hand Turnpike Co., 128 Pa. 621 (1889), for the premise that the power of eminent domain generally cannot be used to condemn property already devoted to the public use if the proposed use would either destroy the existing use or interfere with it to such an extent that the practical effect would be to destroy the prior public use of the property, and that condemnation of property devoted to a public use which will destroy such public use is permitted only where the legislature has authorized the condemnation either expressly or by necessary implication.  Groff at 632, citing, Stormfeltz v. Manor Turnpike Co., 13 Pa. 555 (1850); Pittsburgh Junction R. Co.'s App., 122 Pa. 511 (1886); Housatonic R. Co. v. L. & H.R. Co., 118 Mass. 391 (1875); B. & M.R. Co. v. L.R. Co., 124 Mass. 368 (1878); SEPTA M.B. at 19.

SEPTA maintains that a taking of SEPTA’s property by PPL would be a taking of property “already devoted to public use” which will “destroy or interfere” with SEPTA’s ability to electrify SEPTA’s now inactive commuter rail line in Bucks County to run train service in the future.  SEPTA M.B. at 19.  Next, SEPTA argues that PPL has no express legal authority to exercise the eminent domain authority.  Section 1511 of the Business Corporation Law of 1988, 15 Pa.C.S. § 1511, which PPL seeks to use as legal justification for its attempt to take SEPTA property by eminent domain, does not expressly grant PPL, or any utility company, the authority to take public land.  Id.  
Citing Groff at 635-6, SEPTA also notes that, where the right to take public land does not arise from express grant, it must arise from a necessary implication; however, the necessity must be real.  SEPTA M.B. at 19.  The necessity must arise from the nature of things over which the company has no control, and not rest on a convenience of the utility’s own making and with regard only to expense.  Id., citing Scranton at 162.  According to SEPTA, in addition to not having express legislative authority to condemn SEPTA’s land by eminent domain, PPL seeks such condemnation for its own convenience and economy.  Id. at 19-20. SEPTA states that PPL’s requested taking of SEPTA property does not arise “from the nature of things, over which PPL has no control” and points to pages 11 through 12 of PPL’s application for eminent domain to support its contention that the requested taking is derived from reasons of convenience and economy.  Id.
In its Reply Brief, SEPTA reiterates its position that PPL’s request for approval to exercise eminent domain over SEPTA property is not proper because it is contrary to law and that PPL’s purported cost savings offered in support of its request to exercise eminent domain over SEPTA property are inadequate to demonstrate necessity.  SEPTA R.B. at 1.  Citing to Fairview Water Co. v. Pa PUC, 509 Pa. 384, 502 A2d 162, 166 (1985), SEPTA notes that the Commission may not determine the scope or validity of the easement, and concludes that the Commission may not determine that securing such an easement through the exercise of eminent domain over SEPTA is necessary or proper to provide such an easement.  Id. at 2.  SEPTA states that any such easement must be accomplished only through direct negotiations between SEPTA and PPL.  Id. 

SEPTA posits that 15 Pa.C.S. § 1511 of the BCL does not grant, specifically or otherwise, PPL the authority to condemn property of a sovereign.  SEPTA R.B. at 3.  Without such grant, this section simply does not apply to SEPTA’s property.  Id.  This statute provides that general rights are conferred to a public utility to take, occupy and condemn property for the production, generation, manufacture, transmission, storage, distribution or furnishing of electricity to or for the public only after the Pennsylvania Public Utility Commission has found and determined that the service to be furnished by the corporation through the exercise of those powers is necessary or proper for the service, accommodation, convenience or safety of the public.  Id. 

Even if the Commission determines that the easement which PPL seeks is necessary, the manner in which PPL seeks such easement is not necessary or proper.  Id. (Emphasis in the original).  SEPTA disagrees with PPL’s argument which connects the Commission's authority to approve the Siting application with the Commission’s ability to approve the exercise of eminent domain.  Just because the service is deemed necessary and proper does not make PPL’s proposed unlawful taking of the property of a sovereign necessary or proper.  SEPTA R.B. at 3-4.

In its Reply Brief, SEPTA reiterates that since PPL provides no specific legislative grant waiving SEPTA’s immunity, PPL’s pursuit of condemnation of SEPTA’s property is inherently unlawful.  Id. at 6.  PPL’s attempt to exercise eminent domain over SEPTA’s property cannot be held to be proper by the Commission because it is unlawful as it tries to ignore SEPTA’s status as a sovereign.  Id. at 4-6.  PPL’s attempt to exercise eminent domain over SEPTA’s property is not necessary because SEPTA is willing to negotiate an easement.  Id. at 6-8.  PPL’s need for the easement is only for its own convenience and economy. Id. 8-9.  It is settled law that an entity may not use such reasons to exercise the power of eminent domain.  Id. at 6-9.



c.  Mr. David N. Clark
David N. Clark filed both Main and Reply Briefs in opposition to the Application of PPL for Approval of the Siting and Reconstruction of the Proposed Coopersburg #1 and #2 138/69 kV Tap, and to exercise the Power of Eminent Domain to acquire a Right-of-Way and Easement over and across the Lands of David N. Clark in Richland Township, Bucks County, Pennsylvania.  Mr. Clark concedes that the existing 69 kV transmission network in the southern Lehigh Region will need reinforcement or relief prior to 2014.  Clark M.B. at 3.  With regard to the issue of eminent domain Mr. Clark incorporated by reference and adopted the Legal Standards arguments and the Need analysis set forth in the Briefs of SEPTA
, Springfield Township
, and Senator Robert C. Wonderling
.  Clark M.B. at 20.



d.  Liberty Home Development Corporation, Ltd. and the Madden Farm Trust 

In its Reply Brief, Liberty argues that PPL has failed to carry its burden of proof with regard to its Application for Approval of the Siting and Reconstruction of the Proposed Coopersburg #1 and #2 138/69 kV Tap, and PPL’s Application to exercise the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction, operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap over and across the Lands of Liberty Home Development, Limited, in Richland Township, Bucks County, Pennsylvania.  Liberty R.B. at 2.

Liberty argues that the primary beneficiary of the proposed Coopersburg #1 and #2 138/69 kV Tap Transmission Lines is PPL as a private corporation, and not the general public.  Liberty R.B. at 2.  Thus, similar to the opening of a private road which may facilitate public contact with someone, PPL’s attempt to exercise the power of eminent domain is not proper because it does not accomplish a purely public purpose.  Id.  According to Liberty, the only logical reason PPL may have to initiate an eminent domain application is to obtain valuable land at below market cost to bolster their net assets, as any private company would under the circumstances.  Id.  With existing lines that can be expanded along Route 309 or repair power lines along the railway from Quakertown to Coopersburg that still exist, there is no clear rationale for creating a new line through valuable agricultural areas in Bucks County.  Id. at 2-3.

Liberty cites to In re: Forrester, 575 Pa. 365; 836 A.2d 1029 (2003), for the holding that no agency of the Commonwealth, political subdivision, authority, public utility or other body “having or exercising powers of eminent domain can condemn any land within an [agricultural security area] unless prior approval has been obtained from the proper agencies, and raises issues under the Pennsylvania Constitution regarding property rights.”  Liberty R.B. at 3.  Liberty argues that because their farmland is located within an agricultural security area, a utility company’s transmission line may not be opened without approval of the Pennsylvania Department of Environmental Protection and the local governmental agency.  Id.  Liberty contends that creating a power line for a private company like PPL, endangers agriculturally and environmentally fragile areas, which negates any cost comparison evidence of the various routes. Id. 

Liberty expressly notes the adoption in their entirety of the Main and Reply Briefs filed by David Clark, Springfield Township, SEPTA and Senator Wonderling, and concurs in their arguments.  Liberty R.B. at 2.

3.  Disposition


a.  SEPTA
In its Main and Reply Briefs, SEPTA opposes PPL’s Application for a finding and determination that the service to be furnished by PPL through its proposed exercise of the power of eminent domain to acquire a ROW for an aerial crossing of a portion of SEPTA’s Bethlehem Branch line in Richland Township for the construction, operation, and maintenance of the proposed Coopersburg #1 and #2 138-69 kV Tap is necessary or proper for the service, accommodation, convenience, or safety of the public.  More specifically, SEPTA contends that PPL lacks authority to condemn SEPTA’s property.  SEPTA further contends that PPL’s request to exercise the power of eminent domain is not necessary or proper because SEPTA is willing to grant a ROW as long as PPL meets SEPTA’s demands. 


(1)
PPL’s Authority to Condemn the Property of SEPTA – A 
Commonwealth Agency
The issue of whether the sovereign immunity is a defense against a condemnation of the property of the Commonwealth appears to be one of first impression in Pennsylvania.  However, this is not the first time that SEPTA has presented this issue for adjudication by the presiding officer in this proceeding.  On or about August 13, 2008, SEPTA filed a Motion for Summary Judgment (“Motion”) in the Application of PPL to exercise the Power of Eminent Domain to acquire a Right-of-Way and Easement over and across the lands of SEPTA in Richland Township, Bucks County. 

In its Motion, SEPTA asserted that PPL lacks authority to condemn SEPTA’s property for the very same reasons asserted in SEPTA’s Main and Reply Brief.  SEPTA argued that it is a Commonwealth entity and has sovereign immunity under 1 Pa.C.S.A. § 2310.  SEPTA contended that Section 1511(c) of the Business Corporation Law of 1988, upon which PPL relies for its application for eminent domain, does not expressly permit an action of eminent domain against the Commonwealth or its agencies.  SEPTA Motion at 6, ¶ 22.  SEPTA further stated that its property on the Bethlehem Branch Line, the subject to the PPL’s eminent domain application, is possessed by SEPTA consistent with its purpose of operating a transportation system.  Id. at 13, ¶ 41.  The power of eminent domain upon an entity must be strictly construed.  Id. at 14, ¶ 45 citing, Pennsylvania Tel. Co. v. Hanover, 209 Pa. 55, 58 A.2d 922 (1904).  “A failure to grant is itself exclusion.  Omission is prohibition.”  Id. at 14, ¶ 45 citing, Groff at 633.  “[N]othing short of express authority or one arising by necessary implication could justify … appropriation by another corporation.”  SEPTA Motion at 14, ¶ 45 citing, Scranton at 162.  

In denying SEPTA’s request for summary relief, the ALJ relied on the language of Section 1511(c) of the BCL which provides, in pertinent part, that: “The power of the public utility corporation to condemn the subject property or the procedure followed by it shall not be an issue in the commission proceedings held under this subsection, and no court shall entertain any proceeding questioning the jurisdiction of the commission under this subsection.”  
15 Pa.C.S. § 1511(c). (Emphasis added).  The ALJ held as follows: 

“SEPTA’s argument do not address the primary statutory directive, which is the Commission’s proceedings are prohibited from adjudicating the power or procedure of a public utility to exercise eminent domain over property. This directive does not distinguish between types of property, the owner of the property, or the existing purpose or service provided on the property.  Noticeably, there are no qualifiers to the directive at all; just a property taking by a public utility is not an issue to be addressed by the Commission. SEPTA fails to rebut this directive.  Rather, SEPTA provides arguments that do not address this point.” 

ALJ Jones Prehearing Order #8, p. 11.  In its Main and Reply Briefs, SEPTA presents the very same arguments asserted in its motion for summary judgment.  See SEPTA M.B. at 13-15, and SEPTA R.B. at 3, 4-6.  SEPTA asks the Commission to read an additional restriction into Section 1511 (b) that was not provided by the General Assembly.  See Melmark Home v. Workers' Compensation Appeal Board (Rosenberg), 946 A2d 159, 162 (Pa. Cmwlth. 2008) (there is no power to insert words into statutory provisions where the legislature has failed to supply them).  The absence of property belonging to a Commonwealth agency, such as SEPTA, in the type of property listed in Section 1511(b) indicates a deliberate omission on the part of the General Assembly.
  See 15 Pa.C.S. § 1511(b) above at footnote 4.  Again, the pertinent language of Section 1511 does not distinguish between types of property, the owner of the property, or the existing purpose or service provided on the property.  SEPTA does not provide any statute that repeals 15 Pa.C.S. § 1511(c) and allows this Commission to address the power or procedure by a public utility to condemn property.  

PPL’s argument that obtaining the approval of the Commission is only a preliminary step that PPL must take before it follows the procedures set forth in Section 1511(g) of the BCL is correct.  After receiving the Commission’s approval, PPL must then file appropriate documents with the relevant court of common pleas for the condemnation of property reasonably necessary to construct aerial electric facilities.  Re Pennsylvania Power And Light Co., Doc. Nos. 97266 et al.,1977 Pa. PUC LEXIS 173 at *19-20, 50 Pa. PUC 480 (Jan. 5, 1977) (citing Hege v. P.C.S., 86 Pa. Super. 558, 561 (1926); Reiber v. P.S.C., 83 Pa. Super. 507, 509 (1924)).  Thus, SEPTA may raise any issues regarding PPL’s authority in the proper forum and proper proceeding, i.e., the eminent domain proceeding for the actual taking of SEPTA’s property before the Court of Common Pleas of Bucks County and not before the Commission.  

The ALJ notes that in its Reply Brief SEPTA agrees that the Commission may not determine the scope or validity of the easement,
 but uses this premise to claim that “[T]he Commission may not determine that securing such an easement through the exercise of eminent domain over SEPTA is necessary or proper to provide such an easement.  Any such easement must be accomplished only through direct negotiations between SEPTA and PPL.”
  SEPTA’s conclusion and interpretation of Section 1511(c) are incorrect and disregard the ALJ’s holding in Prehearing Order #8.  While the Commission lacks jurisdiction to determine the scope or validity of an easement, Section 1511(c) of the BCL confirms its exclusive jurisdiction to make the necessary findings and determine that the service to be furnished by the public utility through the exercise of the powers (conferred to the public utility by the provisions of Section 1511(a)) is necessary for the service, accommodation, convenience or safety of the public.   

Therefore, the issue whether SEPTA’s status as a Commonwealth agency grants it immunity from a public utility’s power to condemn property has already been decided, as far as Commission proceedings are concerned, and is now the law of the case.  The Law of the Case Doctrine “has traditionally been used where a court has ruled on a question, that same court will normally not reverse that determination upon consideration of another phase of the case.” Great Valley School District v. Zoning Hearing Board, 863 A.2d 74, 81 (Pa. Cmwlth. 2004) (quotation omitted).  Further, a “departure from the law of the case doctrine is allowed only in exceptional circumstances, where there has been an intervening change in the controlling law, a substantial change in the facts or evidence giving rise to the dispute in the matter, or where the prior holding was clearly erroneous or would create a manifest injustice if followed.”  Sossong v. Shaler Area School District, 945 A.2d 788, 793 (Pa. Cmwlth. 2008).  The ALJ notes that SEPTA does not assert any intervening change in the controlling law or substantial change in the facts or evidence giving rise to the dispute.  Accordingly, as previously found by the ALJ, SEPTA may not raise before the Commission any issues regarding PPL’s authority to condemn portions of SEPTA’s Bethlehem Branch line.

(2) Need
In its Main and Reply Briefs, SEPTA argues that PPL’s proposed condemnation of SEPTA’s property is not necessary because SEPTA is willing and able to negotiate a ROW with PPL.
  SEPTA views PPL’s condemnation of SEPTA’s property not as “a necessity that arises from the nature of things over which the corporation has no control,”
 but one of PPL’s own doing and for its own economy set off by PPL’s reluctance to pay SEPTA’s established rates.
  SEPTA points to pages 11 through 12 of PPL’s application for eminent domain to support its contention that the requested taking is derived from reasons of convenience and economy.
  According to SEPTA, such a taking of property already devoted to public use is not proper because it is carried out without legislative authority expressed in clear terms, or by necessary implication.

SEPTA’s arguments, however, lack merit because they do not rely on the appropriate standard for determining necessity and, as explained above, SEPTA may not assert a challenge to PPL’s condemnation authority before the Commission. 

Remarkably, in its Main and Reply Brief SEPTA expressly takes no position on the need for the proposed facilities, the transmission line siting and route selection, or the functional configurations.
  Instead, SEPTA limits its arguments to disputing the necessity of the PPL’s taking of its property by eminent domain.  As explained in detail in Section V.B.2(c)(2) above, PPL has successfully carried its burden of proving that there is a need to augment the existing transmission lines in the Southern Lehigh Region for future reliable electric service.  The new transmission line will alleviate concerns regarding insufficient capacity and limited conductor capability of the existing facilities.  Also the record in this proceeding does not show that PPL acted unreasonably, arbitrarily or capriciously in choosing the Cross Country Route for its proposed transmission line.  See Section V.B.2.(c)(2) above.  PPL Functional Configuration is a reasonable choice reflecting the planning process and considering the engineering and technical issues of the Coopersburg Tap project, as well as the cost analysis, real estate interests, health and safety, and the environmental impact.  Indeed, the point of origin of the Coopersburg Tap Project transmission line and the terminus of the transmission line are on opposite sides of the Pertinent Part of the Bethlehem Branch line.  See PPL R.B. at 36.

Moreover, PPL’s proposed ROW and easement over and across the Pertinent Part of the Bethlehem Branch line does not require the condemnation of any dwelling, place of public worship, or burying ground.  See 15 Pa.C.S. § 1511(b), above at footnote 4.  Also, the proposed ROW would not interfere with SEPTA’s operations.  Tr. 673-74.  

For the reason stated above, it is recommended that PPL’s Application to exercise  the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction over and across the Lands of SEPTA in Richland Township, Bucks County, Docket No. A-2008-2039126, be approved as necessary or proper for the service, accommodation, convenience or safety of the public. 



b.  David N. Clark
The ROWs and easements across Mr. Clark’s property do not require the condemnation of any place of public worship, burying ground, dwelling or its reasonable curtilage.  See 15 Pa.C.S. § 1511(b).  Mr. Clark concedes that the existing 69 kV transmission network in the Southern Lehigh Region will need reinforcement or relief prior to 2014 and, as discussed in the previous sections, the Coopersburg #1 and #2 138/69 kV Tap Reconstruction project is necessary to respond to the load growth in PPL’s Southern Lehigh Region.
The Cross Country Corridor includes an area approximately 1,000 feet in length and 100 feet in width across the edge of Mr. Clark’s vacation house property.  Clark M.B. at 6. Thus, the area directly affected by the Cross Country Corridor is approximately 100,000 square feet and would cover approximately 2.3 acres or about 6.8 percent of Clark’s property.  The Cross Country Corridor runs along the edge of the Clark property, away from his vacation house.  PPL Exhibit 21.  Originally, the Cross Country was envisioned nearer to Mr. Clark’s vacation house in order to move the Corridor away from the Tohickon Creek but it was relocated to the proposed location to accommodate Mr. Clark’s preference of having the new facilities further from his vacation house.  As a result of the relocation of the Cross Country Corridor to accommodate Mr. Clark’s preferences, the closest edge of the Cross Country Corridor would be approximately 404 feet from his vacation house.  Because the transmission line will be centered along the Cross Country Corridor, the center of the structures will be approximately 454 feet from Mr. Clark’s vacation house.  See PPL R.B. at 40.

For the reason state above, it is recommended that PPL’s Application to exercise the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction over and across the lands of David N. Clark in Richland Township, Bucks County, Docket No A-2008-2039130, be approved as necessary or proper for the service, accommodation, convenience or safety of the public.



c.  Liberty Home Development Corporation, Ltd. and the Madden Farm Trust 
As a public utility, PPL has the duty to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and […] make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa.C.S. § 1501.  At this stage in the eminent domain applications, the Commission must find and determine whether the service to be furnished by the public utility through the exercise of the power of condemnation granted by Section 1511(a) is necessary for the service, accommodation, convenience or safety of the public.  15 Pa.C.S. 

§ 1511(c).

Liberty argues that PPL is the primary beneficiary of the proposed Coopersburg #1 and #2 138/69 kV Tap Transmission Lines, instead of the general public, and that PPL’s attempt to exercise the power of eminent domain is not proper because it does not accomplish a purely public purpose.  According to Liberty, the only logical reason PPL may have to initiate an eminent domain application is to obtain valuable land at below market cost to bolster their net assets, as any private company would under the circumstances.  Liberty’s arguments are similar to SEPTA’s arguments that an application for eminent domain was not necessary because SEPTA was willing and able to negotiate an easement with PPL and that any necessity was of PPL’s own doing and for its own financial benefit.  Just like SEPTA’s argument discussed above, Liberty’s arguments lack merit because they do not rely on the appropriate standard for determining necessity.

Liberty also argues that because their farmland is located within an agricultural security area, a utility company’s transmission line may not be opened without approval of the DEP and the local governmental agency.  Liberty R.B. at 3.  While Liberty’s argument is correct

any permits necessary from Pennsylvania Department of Environmental Protection and the local governmental agency should be addressed by these respective entities.  (See below at IV.D)  The ROW and easement across the Liberty property does not require the condemnation of any place of public worship, burying ground, dwelling or its reasonable curtilage.  See 15 Pa.C.S. 
§ 1511(b).  

For the reason state above, it is recommended that PPL’s Application to exercise of the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction over and across the Lands of Liberty Home Development Corporation, Ltd. And the Madden Farm Trust in Richland Township, Bucks County, Docket No A-2008-2039132, be approved as necessary or proper for the service, accommodation, convenience or safety of the public.


d.  Terrence M. Smith and Jacalyn C. Smith
On August 18, 2008, Terrence M. Smith and Jacalyn C. Smith submitted their direct testimony asserting that they own a 22.40 acres farm zoned rural agricultural, where they conduct their dog and horse breeding businesses.  Smith at 1, 4-5.  They described PPL’s approach to their property as arrogant and heavy handed with PPL representative, Marc A. Jackson, leading them to believe that if they did not agree to the value he placed upon an easement over their property, PPL would simply condemn their land and they would not get a better offer than the first one.  Id. at 5-7.  They also stated that, in 2006, a PPL surveyor entered their property without providing notice or requesting permission.  Id. at 6.  They expressed concern about the health and environmental impact that the PPL’s proposed new facilities would have upon their property and the surrounding area, if the Cross Country Corridor were to be the chosen alternative for the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction project.  See Smith at 16-23, 30-31.  In particular, the Smiths expressed concern about the PPL’s use of herbicides to maintain the vegetation under their power lines and the effect of the herbicides on the natural spring and pond on the Smiths’ property and the Tohickon Creek which runs directly parallel to the front of their property.  Id. at 16-17.  They also emphasized the diminution in value and the esthetic damage to their property that would occur if PPL’s preferred Cross Country Corridor were to be chosen over the other alternatives.  Id. at 29-32.

In his rebuttal testimony, PPL witness, Mr. Marc A. Jackson stated that the Smiths’ testimony contained incorrect statements regarding PPL’s attempt to acquire an easement on their property and the issue of eminent domain.  Mr. Jackson stated that on August 1, 2006, he contacted the Smiths to deliver a standard 15-day letter informing the Smiths that, subject to the approval of the Commission, PPL could avail itself of its power of eminent domain if the Smiths chose to not to accept PPL’s offer.  PPL 4-R at 2-3.  Mr. Jackson asserted that he had been diligent, professional and honest in his effort to secure an easement over the Smiths’ property and had no involvement in the property subdivision offered to the Smiths by the local government or the visit to the property by the tax assessors.  Id. at 3 and 4.  In addition, Mr. Jackson stated that PPL repeatedly and unsuccessfully tried to coordinate meetings with the Smiths to discuss the easement on their property, and made more than one offer to acquire the said easement and ROW on the property.  Id.
The Smiths’ testimony is credible regarding interactions with land agents and ROW agents.  At Sections 508 and 1501 the Commission has power to supervise the conduct of public utilities in contracts.  66 Pa.C.S. §§ 508 and 1501.   The issue is whether the conduct of the land agent was not in compliance with the Public Utility Code.  

The Smiths’ testimony was admitted into evidence but not briefed.  Further, their testimony was rebutted by that of PPL witness, Marc A. Jackson.  While the conduct alleged of arrogance, threatening and misleading is unsuitable, it is rebutted and denied by PPL’s responsive testimony.  The Smiths did not further respond to Mr. Jackson’s testimony.  The allegations regarding the land agent’s conduct therefore is sufficiently rebutted.
The evidence of alleged conduct by the PPL land agent is not substantiated and therefore cannot be found to defy or violate the Public Utility Code.  Moreover, the ROWs and easements across the Smiths’ property do not require the condemnation of any place of public worship, burying ground, dwelling house or its reasonable curtilage.  Also, the proposed ROW is not inconsistent with and will not materially interfere with any existing public use.  See 15 Pa.C.S. § 1511(b).
For the reason stated above, it is recommended that PPL’s Application to exercise of the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction over and across the Lands of Terrence M. Smith and Jacalyn C. Smith in Richland Township, Bucks County, Docket No. A-2008-2039133, be approved as necessary or proper for the service, accommodation, convenience or safety of the public.

e.  Steven C. Thompson and Judith E. Thompson; Walter H. Weaver, Jr. and Ernest H. Weaver; Robert L. Mackey and Kathleen M.A. Mackey
Steven C. Thompson testified under oath at the public input hearing in the afternoon of July 14, 2008.  Regarding PPL’s approach to acquire ROWs and easements over the Thompsons’ property, Mr. Thompson stated that PPL representative, Marc A. Jackson, was 
arrogant and threatened the Thompsons with the exercise of eminent domain very early on their discussions.
 

In his rebuttal testimony, Mr. Jackson stated that the topic of eminent domain was introduced in response to a question by Mr. Thompson and not at the initial meeting with PPL as Mr. Thompson had indicated in his statement.  PPL 4-R at 5.  In addition, Mr. Jackson averred that understanding that the Thompsons intend to build a home on their parcel, PPL redirected its proposed line route after his initial discussion with the Thompsons.  Id. at 5-6.  The new route is now envisioned a considerable distance away from the proposed home location and encumbers only the beginning portion of a long extended driveway leading through the woods of the proposed home site.  Id. at 6.  The width of the ROW across the driveway would be 25 feet, and the total acreage encumbered would be 0.31 acres.  PPL has performed a “before and after the easement” appraisal of the Thompsons’ property in order to determine the value due.  Id.

Ernest H. Weaver testified under oath at the public input hearing held in July 14, 2008, regarding PPL’s approach to acquire ROWs and easements over the Weavers’ property.  Mr. Weaver stated that PPL provided him an offer for the ROW/easement prior to having contacted him.
  The offer he claimed was made as a “take it or we’ll condemn you” approach without any prior negotiations.  Mr. Weaver also averred that PPL never informed him that it needed to secure approval from the Commission prior to executing its eminent domain right.

In his rebuttal testimony, Mr. Jackson denied that PPL used a “take it or we’ll condemn you” approach in its dealings with Mr. Weaver or any of the other landowners.  PPL 4-R at 7.  Mr. Jackson stated that PPL engineered numerous line route options after discussions and direct input from Mr. Weaver as PPL attempted to address the concerns of the Weavers and lessen the impact of the line upon their property.  Id.  The Weavers rejected all the revisions with little consideration.  Id.  PPL representatives held numerous meetings with the Weavers and their attorney, Mr. Dillion Ross, in which PPL discussed various pricing increases, the construction at the sole cost of PPL of a road on the Weavers’ property for the Weaver’s use, an accelerated ROW payment at the request of the Weavers should an agreement be executed, and numerous potential line routes to lessen the impact of the line as it encumbered their property.  PPL 4-R at 7-8.  When the final line route was selected, PPL had a “before and after the easement” appraisal performed of the Weavers’ property.  The Weavers rejected the amount offered by PPL.  PPL 4-R at 8.

In their respective testimonies at the public input hearing, Steven C. Thompson and Ernest H. Weaver opposed the amount offered for the proposed ROWs across their properties.  However, as explained above, any issues regarding the damages of a taking by a public utility may not be raised before the Commission and, instead must be address before the appropriate judicial forum, i.e., the Court of Common Pleas for Bucks County.  See Fairview, supra; Tr. 150 and 254-55; PPL M.B. FN #29.  Steven C. Thompson and Ernest H. Weaver’s testimonies in the public input hearings were rebutted by the testimony of PPL witness, Marc A. Jackson.  Robert L. Mackey and Kathleen M.A. Mackey did not enter any statement or testimony on the record.  None of these parties filed any briefs.  Furthermore, none of these parties have formally protested PPL’s Condemnation Applications.  The ROWs and easements across the Thompson, Weaver and Mackey properties do not require the condemnation of any place of public worship, burying ground, dwelling house or its reasonable cartilage.  Also, the proposed ROWs are not inconsistent with and will not materially interfere with any existing public use.  See 15 Pa.C.S. § 1511(b).  In addition, for residential properties, the proposed ROW is not within 100 meters of any dwellings.  

For the reason stated above, it is recommended that PPL’s Application to exercise of the Power of Eminent Domain to acquire a Right-of-Way and Easement for the construction operation and maintenance of the proposed Coopersburg #1 and #2 138/69 kV Tap Reconstruction over and across the lands of Steven C. Thompson and Judith E. Thompson, Walter H. Weaver, Jr. and Ernest H. Weaver, Robert L. Mackey and Kathleen M.A. Mackey, in Springfield Township, Docket Nos. A-2008-2039124, A-2008-2039129, A-2008-2039137, respectively, be approved as necessary or proper for the service, accommodation, convenience or safety of the public.

D. 
Compliance with Applicable Statutes and Regulations
Springfield points to record evidence that DEP had several concerns regarding the Coopersburg Tap project, specifically the Cross Country Corridor as the siting for the proposed transmission line.  Springfield M.B. at 45 citing Springfield Exhibit 15 at 4.  PPL’s witness, Mr. Kuhn had not responded to the concerns of DEP as of November 2008.  Springfield M.B. at 46 citing Tr. 816.  Thus, Springfield questions how PPL will meet the concerns of DEP and obtain the necessary permits to construct the PPL Functional Configuration which includes the Cross Country Corridor, Hickon substation, and associated facilities.  Id.
Consistent with Payne v. Kassab, the first part of the three part test is to consider compliance with applicable statutes and regulations that impact the environment. 312 A.2d 86, 94 (Pa. Cmwlth. 1973).  See above at (V.B.3.a).  PPL states that the Company will obtain whatever permits are required concerning any impact to the environment as it has done in the past.  PPL R.B. at 4.  While this assurance is of some comfort, it does not address the specific concerns enumerated through the communication from DEP.  
On the other hand, the DEP concerns do not provide whether statutes or regulations would be violated if the enumerated concerns are not addressed.  Additionally, the Commission is to adjudicate matters that are within its exclusive jurisdiction and not of other administrative agencies.  Polites v. Pa.P.U.C, 928 A.2d 388 (Pa. Cmwlth. 2007); Rovin v. Pa.P.U.C., 502 A.2d 785 (Pa. Cmwlth. 1986); Country Place Waste Treatment Co., Inc. v. Pa.P.U.C., 654 A.2d 72 (Pa. Cmwlth. 1995).  The first part of the three part test in Payne v. Kassab must be limited to complying with Commission applicable statutes and regulations that impact the environment.  However, it is apparent that PPL does not specifically address the DEP concerns. 
The evidence simply does not demonstrate that the concerns of DEP have been adequately resolved.  Springfield expresses that these are DEP concerns which were communicated by DEP.  Springfield M.B. at 45-46.  Springfield does not express that these concerns would result in non-compliance with Commission statutes and regulations.  The premise that the unaddressed DEP concerns translates to non-compliance with Commission applicable statues and regulations has not be proved.  In keeping with the above case law these DEP concerns can be address through the DEP process and not the process with this Commission.  Similarly, any concerns of the U.S. Army Corps of Engineers (“COE”) can be addressed by COE.  

As Springfield implies by stating these are DEP and COE issues, the issues are not within the exclusive jurisdiction of the Commission and are issues of the respective entities.  Springfield does not assert that these issues warrant non-compliance with applicable Commission statutes or regulations.  It has not been proved through the DEP and COE concerns that PPL’s proposed application for the Coopersburg Tap project does not comply with applicable Commission statutes and regulations. 

E.
Exemption from Local Zoning Regulations


1.
Legal Standard
PPL is the Applicant and therefore bears the burden of proof.  66 Pa.C.S. 
§ 332(a).
  Article VI of the Pennsylvania Municipalities Planning Code (“MPC”), 53 P.S. 
§ 10101 et seq., states, “[T]he governing body of each municipality …, may enact, amend and repeal zoning ordinances to implement comprehensive plans…” 53 P.S. § 10601.  PPL requested that the Commission override the local zoning requirements for a building to house control equipment at the Hickon substation.  PPL chose to petition this Commission under this Section 619 to be exempt from the MPC rather than to proceed before the local authorities for a zoning variance to justify the site of the substation control equipment building.  Critical to the zoning exemption analysis of the site for the control equipment building is to demonstrate that a reasonable necessity exists for a grant of permission to build at the proposed site for the convenience or welfare of the public and whether the public utility acted wantonly or capriciously or unreasonably.  Application of Philadelphia Electric Co., Docket No. A-110550F058, 1992 Pa. PUC LEXIS 52, 6-7, 11, 13 (June 1, 1992); 66 Pa.C.S. § 501.  


a. Transmission Line

The Pennsylvania Supreme Court has held that municipalities have no power to zone utility facilities.  Duquesne Light Co. v. Upper St. Clair Twp., 377 Pa. 323, 105 A.2d 287 (1954); Duquesne Light Co., v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252, 256 (1972)(the PUC has exclusive jurisdiction over implementing public utility facilities).  See also, Commonwealth v. Delaware & Hudson Railway Co., 33 A.2d 155, 157 (Pa.Cmwlth. 1975)(“public utilities are to be regulated exclusively by an agency of the Commonwealth with statewide jurisdiction rather than a myriad of local governments with different regulations”).

b. Substation Site  

Article VI of MPC further states, in pertinent part, 

[Zoning does] not apply to any existing or proposed building, … used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.

53 P.S. § 10619.  “The standard to be applied [to grant] an exemption from local zoning laws under the [MPC] is ‘reasonable necessity.’”  Application of Philadelphia Electric Co., Docket No. A-110550F058, 1992 Pa. PUC LEXIS 52, 10-11, (June 1, 1992) citing, Pennsylvania Suburban Water Co., 54 Pa. P.U.C. 127 (1980); Del-AWARE Unlimited Inc., v. Pa. P.U.C., 99 Pa. 634, 513 A.2d 593 (1986).  “Section 619 does not require a utility to prove that the site it has selected is absolutely necessary or that it is the best possible site.”  O’Connor v. Pa. P.U.C., 136 Pa.Cmwlth. 119, 130, 582 A.2d 427, 433 (1990).  The PUC must find that the site chosen is reasonably necessary and this finding must be supported by substantial evidence.  Id.
c.  Consideration of Local Zoning Ordinances



The Commission has adopted a policy to make state agency actions consistent with sound land use planning by considering the impact of the PUC’s decisions with local comprehensive plans and zoning ordinances.  See 31 Pa.B. 951 (February 17, 2001).  This policy statement directs, 

the Commission will consider the impact of its decisions upon local comprehensive plans and zoning ordinances.  This will include reviewing application for:

(1) Certificates of public convenience.

(2) Siting electric transmission lines.
(3) Siting a public utility “building” under section 619 of the Municipalities Planning Code (53 P.S. § 10619).
(4) Other Commission decisions.
52 Pa.Code § 69.1101.


2.  PPL Aerial Transmission and Substation Facilities

The Pennsylvania Commonwealth Court has made it clear that Section 619 of MPC does not provide authority for a municipality to zone utility structures, other than buildings, after the PUC determines the need for the building.  South Coventry Twp. v. Philadelphia Electric Co., 94 Pa.Cmwlth. 289, 295, 504 A.2d 368, 371 (1986) referring to 53 P.S. § 10619.  Local zoning and land use ordinances do not apply to utility facilities other than buildings.  Duquesne Light Co. v. Upper St. Clair Twp., 377 Pa. 323, 105 A.2d 287 (1954).  The Pennsylvania Supreme Court reasoned that the General Assembly expressly committed the regulation of public utilities to a statewide commission to make changes to facilities and service as might be necessary to accommodate or serve the public.  Such power was not delegated to local authorities.  Id at 335-36, 105 A.2d at 293.  Local zoning ordinances would apply to buildings of a public utility company where the Commission made a determination that the present or proposed location of such building was not reasonably necessary for the convenience or welfare of the public.  Id at 334, 105 A.2d at 292; see also, Chester County v. Philadelphia Electric Co., 420 Pa. 422, 426, 218 A.2d 331, 333 (1966) (counties lacked authority to control the siting and operation of utility facilities).
The dispute for application of local zoning ordinances in this proceeding is whether the proposed location of the building at the Hickon substation is exempt through the application 53 P.S. § 10619.  The issue to be determined is whether the proposed location of the building is reasonably necessary for the convenience or welfare of the public. 
3.  Proposed Building at Hickon Substation

(a)  Position of the Parties


(1)  PPL
PPL states, “it is uncontested that the substation must include certain control equipment to operate properly, and that said equipment must be protected from the elements, which requires the construction of a building on the Hickon Road Substation Site.”  PPL M.B. at 80.  The logic presented in PPL’s argument for the control equipment building is:  (1) Hickon substation is reasonably necessary and proper for the public convenience or welfare; (2) control equipment building is necessary to operate Hickon substation properly; and therefore, (3) the Commission should find that the control equipment building is reasonably necessary.  Once the Commission finds the control equipment building reasonably necessary, then the exemption under Section 619 of MPC is satisfied and the control equipment building should be exempt from Springfield’s local zoning ordinances.  See also, Del-AWARE Unlimited, Inc. v. Pa. P.U.C., 99 Pa.Cmwlth. 634, 513 A.2d 593 (1986). 

Furthermore, the control equipment building is required for proper protection and operation of the electrical equipment at the Hickon substation.  Public safety is compromised if the control equipment is not functional.  System damage can occur due to system disturbances.  If a fault occurs on a line and the protection equipment fails to clear the fault, the line could potentially burn down causing a public hazard.  Nonfunctional protective control equipment can also result in excessive and longer interruptions to customers.  PPL cannot place a line in service without the proper relay protection.  PPL St. 12, at 8-9. 
(2) Springfield 

Springfield provides much emphasis on how the township’s zoning ordinances and comprehensive land use plan are designed to preserve its natural resources, rural character, farms, and historic buildings.  Springfield M.B. at 48.  Springfield also asserts that the substation location is in “direct conflict with the purposes of the Resource Protection District.”  Springfield M.B. at 49 citing Springfield St. 2 at 16.  Springfield proceeds to discuss the alternative routes that could have been implemented by PPL with the construction of the new facilities that would have been consistent with the township’s local zoning and land use requirement; yet PPL chose the one alternative route that “requires massive exemptions to local requirements.”  Springfield M.B. at 50.  Springfield contends that the Commission has no reason to approve PPL’s exemption.  Id.
(3) Other Active Parties

Mr. Clark agrees with the arguments of Springfield to address this issue.  Clark M.B. at 20.  SEPTA took no position on this issue.  SEPTA M.B. at 21.  Sen. Wonderling did not address this issue.  Wonderling M.B. at 23. 
(b) Disposition



Springfield’s argument only interjects the work and planning that the township did to guard against the issue in this proceeding.  Springfield’s argument does not diminish the need for the control building location.  The tautology presented by PPL is logical, if A is necessary and B is necessary for A to function, then B is necessary.  Springfield does not refute that the control equipment is needed to operate the substation.  Springfield does not refute that the equipment should be housed to be protected from the elements.  Springfield does not refute that the location is necessary or that the location is unreasonable.  Springfield only refutes that the substation rather than the control equipment building is unwarranted because alternatives exist that would comply with the local ordinances.  
Implicit in Springfield’s argument is that if the substation is not needed, then the control equipment to operate the substation is not needed.  If the control equipment to operate the substation is not needed then, the building housing the control equipment is not needed.  Springfield’s argument misses the mark.
Consistent with O’Connor, PPL need not prove that the chosen site is the best possible or absolutely necessary.  O’Connor v. Pa. P.U.C., 136 Pa.Cmwlth. 119, 130, 582 A.2d 427, 433 (1990).  Furthermore, as discussed above, localities were not given the authority over public utility facilities; rather, localities were given authority over buildings only after the Commission found reasonable need for the location of the buildings.  See above at (V.E.2).  

Springfield discusses the need for the substation rather than the need for the building location at the substation.  The fallacy of this tactic is that if the substation is found to be needed, then there is no argument presented against the need for the proposed building housing the control equipment of the substation.  Unfortunately for Springfield, the preceding statement has come to fruition for the township.  Springfield failed to demonstrate that the location of the control equipment building is unreasonable and not needed.
VI.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter of this case and the parties to this proceeding through Chapter 15 of the Public Utility Code, 66 Pa.C.S. § 1501,
15 Pa.C.S. §§ 1511(a)-(c) and Section 619 of the Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, 53 P.S. § 10619.


2.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application request to approve the siting and reconstruction of the proposed Coopersburg #1 and #2 138/69 kV Tap in portions of Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County, Pennsylvania, in the Cross Country Corridor, is necessary or proper for the accommodation, convenience and safety of the public.


3.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities and building to shelter control equipment at the Hickon substation to be constructed in Springfield Township, Bucks County, Pennsylvania are reasonably necessary for the  proper service, accommodation, convenience or safety of the public and are exempt from any local zoning ordinance pursuant to Section 619 of the Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, 53 P.S. § 10619.



4.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities and building to shelter control equipment at the Hickon substation to be constructed in Springfield Township, Bucks County, Pennsylvania do not create an unreasonable risk of danger to the health and safety of the public.


5.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor do not create an unreasonable risk of danger to the health and safety of the public.



6.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor comply with applicable statutes and regulations providing the protection of the natural resources of the Commonwealth.


7.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor would have minimum adverse environmental impact, considering the electric power needs of the public, the state of available technology and the available alternatives.


8.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the facilities associated with the PPL Functional Configuration constructed in portions of Springfield and Richland Townships, Bucks County, and Upper Saucon Township, Lehigh County, Pennsylvania along the proposed Cross Country Corridor comply with the Commission’s siting regulations.


9.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Mr. Steven C. Thompson and Mrs. Judith E. Thompson in Springfield Township, Bucks County, at Docket No. A-2008-2039124, is necessary or proper for the accommodation, convenience and safety of the public.


10.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over the pertinent part of the Bethlehem Branch Line owned by the Southeastern Pennsylvania Transit Authority in Richland Township, Bucks County, at Docket No. A-2008-2039126, is necessary or proper for the accommodation, convenience and safety of the public.



11.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Mr. Walter H. Weaver, Jr. and Mr. Ernest H. Weaver in Springfield Township, Bucks County, at Docket No. A-2008-2039129, is necessary or proper for the accommodation, convenience and safety of the public.


12.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Mr. David N. Clark in Richland Township, Bucks County, at Docket No. A-2008-2039130, is necessary or proper for the accommodation, convenience and safety of the public.


13.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Liberty Home Development Corporation, Ltd. and Madden Farm Trust in Richland Township, Bucks County, at Docket No. A-2008-2039132, is necessary or proper for the accommodation, convenience and safety of the public.


14.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Mr. Terrence Smith and Mrs. Jacalyn C. Smith in Richland Township, Bucks County, at Docket No. A-2008-2039133, is necessary or proper for the accommodation, convenience and safety of the public.


15.
The Applicant, PPL Electric Utilities Corporation, has met its burden of proving that the application for approval to exercise the power of eminent domain pursuant to 15 Pa.C.S. § 1511, to acquire ROWs and easements necessary for the construction, operation, maintenance and aerial crossing by Coopersburg #1 and #2 138/69 kV Tap over property owned by Mr. Robert L Mackey and Mrs. Kathleen M.A. Mackey in Springfield Township, Bucks County, at Docket No. A-2008-2039137, is necessary or proper for the accommodation, convenience and safety of the public.


16.
The siting of PPL Electric Utilities Corporation’s aerial transmission and substation facilities, other than the control equipment building, are exempt from local zoning ordinances because such ordinances are preempted by statewide regulation of the Pennsylvania Public Utility Commission. 

VII.  RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED:
1.
That the application of PPL Electric Utilities Corporation for the authorization to locate, construct, operate and maintain the proposed Coopersburg #1 and #2 138.69 kV Tap in Upper Saucon Township, Lehigh County and Springfield and Richland Townships, Bucks County Pennsylvania docketed at A-2008-2022941 using the PPL Electric Functional Configuration in the Cross Country Corridor consistent with the discussion contained herein is granted.


2.
 That the petition of PPL Electric Utilities Corporation for finding that a building to shelter control equipment at the substation to be constructed in Springfield Township, Bucks County, Pennsylvania docketed at P-2008-2038262 is granted.


3.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039124 over the property of Mr. Steven C. Thompson and Mrs. Judith E. Thompson in Springfield Township, Bucks County, Pennsylvania is granted.


4.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039126 over the a portion of property of Southeastern Pennsylvania Transportation Authority in Richland Township, Bucks County, Pennsylvania is granted.

5.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039129 over the property of Mr. Walter H. Weaver, Jr. and Mr. Ernest H. Weaver in Springfield Township, Bucks County, Pennsylvania is granted.


6.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039130 over the property of Mr. David N. Clark in Richland Township, Bucks County, Pennsylvania is granted.

7.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039132 over the property of Liberty Home Development Corporation, Ltd. and Madden Farm Trust in Richland Township, Bucks County, Pennsylvania is granted.


8.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039133 over the property of Mr. Terrence Smith and Mrs. Jacalyn Smith in Richland Township, Bucks County, Pennsylvania is granted.

9.
That the application of PPL Electric Utilities Corporation for authority to exercise the power of eminent domain for the construction and installation of aerial electric transmission facilities along the proposed transmission route in Pennsylvania docketed at A-2008-2039137 over the property of Mr. Robert L. Mackey and Mrs. Kathleen M.A. Mackey in Springfield Township, Bucks County, Pennsylvania is granted.


10.
That the Protest of the Board of Supervisors of Springfield Township, Bucks County, Pennsylvania filed at Docket No. A. 2008-2022941 is dismissed.

11.
That the Protest of Richland Township, Bucks County, Pennsylvania filed at Docket No. A-2008-2022941 is dismissed.


12.
That the Protest of Mr. Terrence Smith and Mrs. Jacalyn Smith filed at Docket No. A-2008-2022941 is dismissed.


13.
That the Protest of the Southeastern Pennsylvania Transportation Authority filed at Docket No. A-2008-2022941 is dismissed.


14.
That the Amended Protest of the Southeastern Pennsylvania Transportation Authority filed at Docket No. A-2008-2039126 is dismissed.


15.
That the intervention of Pennsylvania State Senator Robert C. Wonderling filed at Docket No. A-2008-2022941 is dismissed.


16.
That the Protest of David N. Clark filed at Docket No. A-2008-2039130 is dismissed.


17.
That the intervention of Mr. David N. Clark filed at Docket No. A.2008-2022941 is dismissed.


18.
That the Protest of Mr. Todd Hemmert filed at Docket No. A-2008-2022941 is dismissed.


19.
That the Protest of Mr. Karl Schwartz filed at Docket No. A-2008-2022941 is dismissed.


20.
That the Protest of Liberty Home Development Corp. and Madden Farm Trust filed at Docket No. A-2008-2039132 is dismissed.

Dated:
January 30, 2009


__________________________________
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APPENDIX 1

LIST OF STATEMENTS AND EXHIBITS
PPL Electric
Note:  PPL Summary is also cited as PPL Electric Exhibit 1. 

PPL Summary – Necessity Statement – Exhibit A

PPL Summary – Study Area Environment – Exhibit B

PPL Summary – Siting Analysis – Exhibit C

PPL Summary – Engineering Description – Exhibit D

PPL Summary – Appendix A – J

PPL Statements 1, 1R, 1-RJ and 12 (Lisa Krizenoskas’s direct testimony, rebuttal testimony and rejoinder testimony) and Exhibits 32 through 33

PPL Statements 2, 2R, S-RJ, 5, 6, 7, 8, 9, 10, 11 and 13 (Kenneth B. Kuhns’ direct testimony, rebuttal testimony, supplemental rebuttal testimony and rejoinder testimony) 
Exhibits KBK-1 through 26, PPL Exhibits 5 through 7, PPL Exhibits 8 through 11, 
PPL Exhibits 12 through 15, PPL Exhibits 16 through 17, PPL Exhibits 20 through 23, PPL Exhibits 24 through 27 and PPL Exhibits 28 through 31

PPL Statement 3 (Jay Alan Keeler direct testimony)

PPL Statement 4 and 4R (Marc A. Jackson’s direct testimony and rebuttal testimony) Exhibits 2 through 4 and MAJ-1 through 3

PPL Statements 14R and 14-RJ (Michael Wood’s rebuttal testimony and rejoinder testimony) PPL Exhibits MCW-1 through 3

PPL Statements 15R and 15RJ (Richard Mellon’s rebuttal testimony and rejoinder testimony)

PPL Statement 16R (Joseph M. Kleha’s rebuttal testimony)

PPL Statement 17R (Gallus F. Wukitsch’s, III  rebuttal testimony)

PPL Statements 19R and 19-RJ (Donald E. Ehrenbeck’s rebuttal testimony and rejoinder testimony) PPL Exhibit DEE-1

PPL Statement 20R (Richard A. Wodyka’s rebuttal testimony)

PPL Statement 21R and 21-RJ (Peter Foote’s rebuttal testimony and rejoinder testimony)

Senator Wonderling
Commonwealth Exhibits 2, 3, 7 through 10, 12, 13, 15, 20 through 22

SEPTA
SEPTA St. No. 1.0 (J. D. Knueppel’s direct testimony) 

SEPTA Appendix A, B, C, page 1 of 3

Springfield Township
Springfield St. No. 1 and 1-SR (Peter J. Lanzalotta’s direct testimony and surrebuttal testimony) Exhibits PJL 1R through 4R

Springfield St. No. 2 and 2-SR (Mark Gallagher’s direct testimony and surrebuttal testimony) Exhibits MG-1 through MG-3, pp. 1 through 25

Springfield St. No. 3 and 3-SR (Ann F. Rhoads’s direct testimony and surrebuttal testimony) Exhibits AFR 1 and AFR 2

Springfield St. No. 4 and 4-SR (C. Robert Wynn’s direct testimony and surrebuttal testimony) Exhibits CRW-1 and CRW-2 

Springfield Exhibits 1 through 6, 8 and 16

David N. Clark
Clark St. No. 1 (David N. Clark’s direct testimony) and Exhibit A

Clark St. No. 2 and 2-SR (Mark Gallagher’s direct testimony and surrebuttal testimony) and Exhibits A through D

Terrence & Jacalyn Smith
Smith St. No. 1 (Terrence & Jacalyn Smith’s direct testimony) and Exhibits A through D
APPENDIX 2

GLOSSARY OF TERMS

	TERM


	

DEFINITION

	Cross Country Corridor 
	Route preferred by PPL Electric for the siting of the proposed Coopersburg Tap Project, which includes the substation site on Hickon Road.  



	Route 309 Corridor 
	Route for the siting of the proposed Coopersburg Tap Project transmission line that follows State Route 309 for a substantial portion of its length, which includes a site for construction of a substation.  



	SEPTA Corridor 
	Route for the siting of the proposed Coopersburg Tap Project transmission line that follows the pertinent part of Bethlehem Branch Line for a substantial portion of its length and which includes a site for construction of a substation.



	Tie Lines
	Line routes for two double circuit tie lines that would be required to connect the proposed transmission line, if it were constructed along the Route 309 Corridor or the SEPTA Corridor, to a substation at the Hickon Road Substation Site.



	PPL 
	PPL Electric Utilities Corporation



	SEPTA
	Southeastern Pennsylvania Transportation Authority



	Springfield or Springfield Township
	Springfield Township, Bucks County, Pennsylvania



	PPL Functional Configuration
	Option adopted by PPL Electric for reinforcement of its transmission system in its Southern Lehigh Region, which includes constructing a new substation.  This project is preferred by PPL Electric for reasons explained in testimony of Lisa Krizenoskas.



	Springfield Functional Configuration
	Option considered but rejected by PPL Electric for reinforcement of its transmission system in its Southern Lehigh Region, which would not include constructing a new substation.  This project is preferred by Springfield Township for reasons explained in testimony of Peter Lanzalotta.




	Hickon Road Substation Site
	Approximately 85 acre site that was purchased by PPL Electric for a substation along Hickon Road and traversed by the Cross Country Corridor.



	SEPTA-309 Substation Site
	Approximately 20 acre site that was purchased by PPL Electric for a substation adjacent to the SEPTA Corridor and in close proximity to the Route 309 Corridor.  



	Coopersburg Tap Project
	Construction of a 138/60 kV transmission line between the Coopersburg 69-12 kV Substation and the Quakertown 69-12 kV substation along any of the three alternative corridors, including a substation at either the Hickon Road Substation Site or the SEPTA-309 Substation Site.



	kV


	kilovolt, or 1000 volts

	ACSR
	aluminum conductor – steel reinforced



	MVA
	megavolt ampere, a measure of electrical capacity



	MW
	megawatt, or 1,000,000 watts



	PUC or Commission
	Pa. Public Utility Commission



	DEP
	Pa. Department of Environmental Protection



	Corps or COE
	U.S. Army Corps of Engineers



	DVRPC
	Delaware Valley Regional Planning Commission



	EPA
	U.S. Environmental Protection Agency



	PNHP
	Pa. Natural Heritage Program



	FEMA
	Federal Emergency Management Agency



	Pertinent Part of Bethlehem Branch Line
	That part of the railroad right-of-way that is owned by SEPTA which is included within the SEPTA Corridor




APPENDIX 3

OFFICIAL
The following testified under oath at the Public Input hearings in this matter:

Pa. State Representative Paul I. Clymer of the 200th Legislative District
MEMBERS OF THE GENERAL PUBLIC
(In the order the appeared to testify)
Barbara Lindtner




Ernest H. Weaver

Karen Marie Bedics




Paul Maderson

Paul Fine





Judith A. Franlin

Tom Peterson





Joseph Frank Franlin

Thomas Leach





Erik Silldorff

William A. Gross




Patrice Ann Ryan

Todd Hemmert




Sharon Mendelson

Anthony Torlish




Amy Humphreys

Steven Thompson




Bobb Carson

Diane Kufta





Richard Baumbach
Renee Emilian





Owen Jones
Eric McLendon




Todd Hinkle
Lori Oraschin





Mary Harnett
Joseph Francis Mihok




Scott Douglas
Bruce Whitesell




James C. Brownlow, II
Robert L. Leight




Volker Oakey
Dennis Steskal





Rob Zisko
Richard H. Schilling




Karl Schwartz


Marion M. Kyde




Hans O. Reimann, Jr.


Kathleen Fedorocsko




Richard Myers

Philip Pattison





Philip and Connie Pattison
Darlene Smicker




G. Patrick Gallagher
Patricia A. Keller




John Storelli

Dale Henninger

Henry Rowan

Jonathan Smith

Lisen Cummings

Lewis Steskal

Thomas Smicker

Jeffrey Lindtner

Rick Baumbach

Jane Steeley

Douglas Y. Heivly

Marylou Cummings

	� 	Mr. Todd Hemmert, Mr. Karl Schwartz and Mr. Philip Pattison, Sr. also requested to become full participant parties in this matter.  My Prehearing Order #5 dated July 7, 2008, stated that PennDOT, Mr. Hemmert, Mr. Schwartz and Mr. Pattison, Sr. changed their participation to that of limited service.  Limited service participants are inactive parties that receive all Commission Orders and Notices but do not participate in the evidentiary hearing, discovery or motions.


	� 	The PPL Electric Functional Configuration includes the Cross Country Corridor.


	�	 For example, in Paxtowne, the route selected by the public utility was affirmed.  In order to establish that the selected route was reasonable in comparison with two alternative routes, the public utility established the following:


[T]hat the proposed route was selected over alternative routes because the topography of petitioner’s property was superior with regard to land use, environmental and engineering considerations; and that the selection of other routes would be more costly in requiring ROWs from additional property owners.


Paxtowne, at 647-648.  The Court went on to hold that, although the proposed route clearly impacted the petitioner’s property, when balanced against the utility’s evidence, there was no indication that the utility’s selection of the proposed route was done wantonly, capriciously, or arbitrarily.


� Section 1511 (b) provides, in relevant part, as follows: 


(b) RESTRICTIONS. -- The powers conferred by subsection (a) shall not be exercised: 


(1) To condemn for the purpose of constructing any street railway, trackless-trolley omnibus, petroleum or petroleum products transportation or aerial electric transmission, aerial telephone or aerial telegraph lines: 


(i) Any dwelling house or, except in the case of any condemnation for petroleum or petroleum products transportation lines, any part of the reasonable curtilage of a dwelling house within 100 meters therefrom and not within the limits of any street, highway, water or other public way or place. 


(ii) Any place of public worship or burying ground. 


(2) To condemn any place of public worship or burying ground for the purpose of constructing any elevated street railway, sewer or underground street railway line.





15 Pa.C.S. § 1511(b). Emphasis added.


	� 	See 74 Pa. C.S. § 1711. Also, see Feingold v. Southwestern Pennsylvania Transportation Authority, 512 Pa. 567, 517 A.2d 1270, 1276 (1986) (SEPTA by virtue of its enabling legislation is a Commonwealth agency); and see, Tulewicz v. Southwestern Pennsylvania Transportation Authority, 529 Pa. 588, 606 A.2d 427 (1992) (SEPTA’s status as a Commonwealth agency is “resolved”).


	� 	74 Pa. C.S. § 1711.


	� 	In its Main Brief, SEPTA quotes language from an e-mail dated June 4, 2006, from PPL’s prior counsel as statement in support of SEPTA argument that PPL can not condemn an easement against SEPTA.  SEPTA M.B. at 14-15.  As acknowledged by SEPTA, any legal conclusion contained in that e-mail came from counsel who no longer represents PPL in this matter and dates almost two years prior to PPL’s filing of the application to condemn SEPTA’s property.  Therefore, SEPTA’s argument is moot and will not be addressed in this Recommended Decision.


	� 	Title 74 of the Pennsylvania Consolidated Statutes, Section 1744(a)(1) states in pertinent part:





The authority shall have power, subject to relevant provisions of section 1741(a)(26) (relating to general powers), to require persons or corporations owning or operating public utility structures and appliances in, upon, under, over, across or along the public roads, streets or other public ways in which the authority has the right to own, construct, operate or maintain transportation facilities to remove the public utility structures and appliances from their locations.  If any person or corporation owning or operating public utility structures and appliances fails or refuses to remove or relocate them, the authority may remove or relocate them.�


74 Pa.C.S. § 1744; SEPTA M.B. at 15.


	� 	The ALJ notes that SEPTA begins its argument on the issue of eminent domain with the provision that “The legal argument that follows relates only to SEPTA.  SEPTA does not take a position as to the applicability of eminent domain as to non-Commonwealth parties.”  SEPTA M.B. at 14.


	� 	Springfield Township does not address the issue of eminent domain in its Main and Reply Briefs.  See Springfield M.B. at 46, and Springfield R.B. in its entirety.


	� 	Senator Robert C. Wonderling does not address the issue of eminent domain in his Main Brief.  See Senator Wonderling M.B. in its entirety. 


	� 	See Commonwealth v. Ostrosky, 589 Pa. 437, 446 n.7, 909 A.2d 1224, 1229 n.7 (2006).


	� 	SEPTA R.B. at 2, citing Fairview Water Co. v. Pa. P.U.C.¸ 509 Pa. 384, 502 A.2d 162 (1985).


	� 	SEPTA R.B. at 2.


	� 	SEPTA M.B. at 16.  


	� 	SEPTA M.B. at 18, citing Scranton, 225 Pa. 152 at 162.


	� 	SEPTA M.B. at 17.


	� 	SEPTA M.B. at 19-20.


	� 	SEPTA M.B. at 18-20.


	� 	SEPTA M.B. at 3.  See also SEPTA R.B in its entirety.


	� 	Public Input Hearing, July 14, 2008, Tr. at 145-50.


	� 	Public Input Hearing, July 14, 2008, Tr. at 252-56.


	� 	See above at V.A. for a more detailed discussion.





