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HISTORY OF THE PROCEEDING



On September 8, 2008, Rhonda L. Fleming (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent or Company) stating that she would like forgiveness or correction of her PPL bill because of the condition of the address in question.  The Complaint alleges that PPL knew of the foreign load in this instance and in several others but took no action.  Complainant alleges further that she asked for a foreign wire investigation but that the utility failed to complete it. 



PPL filed its Answer on October 2, 2008, denying that any incorrect charges were on the bill and denying further that foreign wiring existed.    



A telephone hearing notice was issued on November 7, 2008, which scheduled this evidentiary hearing for Thursday, December 4, 2008 and assigned the matter to me.  I issued a prehearing order on November 10, 2008, which set forth some of the procedural requirements of a hearing before the Commission.  Both the telephone hearing notice and the prehearing order were returned as undeliverable.  On December 2, 2008, I called the telephone number appearing on the Complaint and spoke with Ms. Fleming, who had just learned about the December 4, 2008 hearing.  I granted a continuance and by hearing cancellation/reschedule notice dated December 3, 2008, the matter was rescheduled for January 13, 2009.  This time, the notice was not returned as undeliverable.  



On January 8, 2009, Ms. Fleming provided three copies of her exhibits.  On January 13, 2009, the hearing convened as scheduled, with Ms. Fleming representing herself and presenting an additional witness.  PPL was represented by Kimberly G. Krupka, Esq., who presented two witnesses and submitted four exhibits.



The hearing resulted in a transcript of 82 pages, and the record closed upon its receipt on January 30, 2009.  The matter is ready for decision.

FINDINGS OF FACT



1.
Complainant is Rhonda Fleming, 121 Herr Street, Harrisburg PA 17102.  Tr. 7.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing electric distribution service in the Commonwealth of Pennsylvania.



3.
Complainant lived at 265 Second Street in Highspire, Pennsylvania prior to moving to her current address.  Tr. 8.



4.
She requested a high bill investigation from the Company, and Ms. Fenicle, a PPL employee, came to the residence to investigate.  Tr. 8.



5.
After power to Complainant’s meter was shut off, her dryer continued to run.  Tr. 9.



6.
The other apartments were not accessible on the day of the investigation of Complainant’s apartment.  Tr. 9.



7.
The landlord at the Highspire address was Mike Kurtz.  Tr. 10, 39.



8.
This was the only time that there was entry into Complainant’s apartment to investigate electric issues.  Tr. 10.



9.
Complainant was denied service after moving from her Highspire address to a Harrisburg address until she paid an arrearage from the Highspire account.  Tr. 12.



10.
Complainant moved into a less desirable apartment where utilities are included with the rent.  Tr. 15.



11.
Marilyn B. Fenicle is a customer contact representative for PPL and appeared and testified.  Tr. 37.  



12.
Foreign load is anything on a customer’s meter that the customer does not control which benefits someone other than the customer.  Tr. 38.



13.
Ms. Fenicle performed a foreign wiring investigation at the Highspire address.  Tr. 39.



14.
During the foreign wiring investigation, Ms. Fenicle met with the Complainant.  Tr. 39.



15.
During the foreign wiring investigation, Ms. Fenicle met separately with the landlord, Mike Kurtz.  Complainant was not present.  Tr. 39.



16.
PPL Exhibit 3 is a history of customer contacts.  Tr. 40.



17.
PPL Exhibit 3 page four reflects Ms. Fenicle’s findings that the foreign load investigation was carried out as indicated by notes put into the system on May 20, 2005.  Tr. 40.



18.
Ms. Fenicle did not find foreign load on Complainant’s meter at the Highspire address on May 20, 2005.  Tr. 43-44; PPL Ex. 3.



19.
Complainant’s dryer was not on Complainant’s meter.  Tr. 44.



20.
Ms. Fenicle had performed a foreign load investigation at this address once before, and the results had been the same.  Tr. 44.



21.
Ms. Fenicle did not need access to Complainant’s apartment to complete the investigation.  Tr. 45.



22.
PPL Exhibit 4 is a letter dated May 24, 2005 from Ms. Fenicle to Complainant which informs Complainant that the investigation had been completed and had not found any wiring from any other parts of the building connected to Complainant’s meter.  Therefore, the outstanding $720.40 was due on June 8, 2005.  Tr. 45; PPL Ex. 4.



23. 
Jennifer Tomel, customer service representative for PPL Electric Utilities, appeared and testified on behalf of the Company.  Tr. 58.



24.
PPL Exhibit 1 is a decision from the Commission’s Bureau of Consumer Services (BCS) issued when Complainant was an applicant for service.  Tr. 59.



25.
PPL Exhibit 2 is an account activity statement for 265 Second Street in Highspire.  Tr. 59.



26.
The Highspire address was activated on July 26, 2004, and terminated on March 21, 2006.  Tr. 59-60; PPL Ex. 2.



27.
PPL Exhibit 3, entry for February 7, 2005, states that the account included electric heat.  Tr. 60; PPL Ex. 3.



28.
PPL Exhibit 3, p. 5, entry dated February 7, 2005, shows that the Dauphin County Assistance Office was under the assumption that the heating was electric.  Tr. 60.  



29.
Review of the account statement shows that the summer bills at this address were consistently lower than the winter bills.  PPL Ex. 3.  Tr. 62.  



30.
PPL records indicate that Complainant was placed in the OnTrack program, a program to assist low-income customers in the payment of their bills, in January 2006.  The CAP program requires the customer to pay a reduced amount.  Complainant was removed from the program for nonpayment.  Tr. 63.



31.
PPL records also show that Complainant made no payments in 2004 and three in 2005.  



32.
The outstanding balance on Complainant’s account at the time of the hearing was $1,842.10.  Tr. 67.



33.
Theresa Roberts, 121 Herr Street, Harrisburg, appeared on behalf of Complainant.  Tr. 73.

DISCUSSION

The proponent of a rule or order carries the burden of proof.  66 Pa. C.S. 

§ 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



Therefore, Complainant has the burden of proving that she is not responsible for the bills in question.  She testified that in the summer of 2005, she became alarmed by the high electric bills and came to believe that the electricity for air conditioning the other apartments in her building was coming through her meter.  Tr. 23-24.  She testified that she did not use air conditioning nor a lot of lights in order to keep her utilities low.  Tr. 23.  



However, PPL Exhibit 2, the account statement, shows that the bills were lower in the summer than in the winter.  Complainant admitted that her initial high bill complaint call was in May 2005, which would reflect the usage in April.  This is before air conditioning would be used in the Pennsylvania climate.  Tr. 27.  



Complainant stated that she called the Company because her bill was high and because one of the other tenants was “messing with the wiring and hooking it up in the back.”  Tr. 28 - 31.  PPL Exhibit 3, page four reflects this contact on November 23, 2004.  Complainant claims that the state of the wiring results in the building being a fire hazard, and that the wiring also results in foreign load.  It is the existence of the foreign load which means that Complainant should not be held responsible for the payment of the electric bills which accumulated during her stay at the Highspire address.  Tr. 33-34.



PPL Witness Fenicle testified that she did not find foreign load on the Complainant’s meter during her investigation in the spring of 2005.  If a tenant’s appliance is run by electricity which runs through the landlord’s meter, the situation is not foreign load.  It is when usage in a common area (or another tenant’s apartment) is charged to the individual customer’s meter that foreign load exists.  An example would be if a light in the common hallway is connected to one tenant’s meter. Tr. 38.  



In performing her investigation, Ms. Fenicle met with Complainant, and then she met separately with the landlord, Mike Kurtz.  Ms. Fenicle turned the main breaker off and all the breakers in the fuse box in the basement, then went into all four apartments other than Complainant’s and checked each outlet, electric heater, stove, and anything else electric, accompanied by Mr. Kurtz, to see if any electricity was still available.  Tr. 40-43.  In addition, she checked that the common areas still had lighting.  Tr. 43.  



She checked Complainant’s meter and found that nothing else was connected to it.  Tr. 43.   She issued a letter dated May 24, 2005 to Complainant which stated that the electric meter to Complainant’s apartment served only Complainant’s apartment, and that the $720.40 bill was due on June 8, 2005.  The letter advised further that if she were unable to pay the full amount by the due date, she should contact PPL to set up a payment plan.  PPL Ex. 4.
  



On cross-examination, it became clear that Complainant did not understand that Ms. Fenicle performed the investigation in two steps.  First, Ms. Fenicle met with Complainant, sometime between April 27, 2005 and May 16, 2005.  During that visit, she turned off Complainant’s electric service at the meter, and determined that Complainant’s dryer was still running.  On May 20, 2005, Ms. Fenicle completed her investigation with the aid of Mr. Kurtz, the landlord.  Tr. 51.  He was present when Ms. Fenicle turned off the other apartments’ service and visited each apartment to ensure that no outlet or appliance still had electricity.  



Complainant testified repeatedly and with much conviction and certainty that Mr. Kurtz would not have allowed Ms. Fenicle into her apartment without Complainant’s knowledge, and that her dog would have prevented entry in any event.  In fact, Ms. Fenicle testified that she had not accessed Complainant’s apartment at any time when Complainant was not present.  Rather, Ms. Fenicle testified that there was no need for access to Complainant’s apartment for this part of the investigation.  Ms. Fenicle determined from the other meters and apartments that no other outlet or appliance in the building was running on Complainant’s meter.  



Complainant was naturally suspicious when it became apparent that her dryer was running on electricity from another meter.  She assumed that the reverse was also true: if someone else was paying for her dryer, that she must be paying for appliances that someone else uses, too.



However, the Company’s investigation showed that the reverse was not true.  While the landlord was supplying a portion of his tenant’s electricity, the tenant’s meter was not registering any usage from another tenant or from the landlord’s common areas.  Tr. 52.  There is no violation of Commission regulations or the Public Utility Code if the landlord wants to pay a portion of a tenant’s electrical usage, and this does not constitute foreign load.
    



Complainant was also confused because she had, at some point in the past, requested an investigation, presumably at another address, where PPL had found that there was some foreign load.  After concluding its investigation, PPL had contacted her with a “very descriptive letter,” Tr. 78, which she was expecting here.  However, PPL did not find foreign load here, and informed her of that fact in the letter that she attached to her Complaint.  PPL Ex. 5.  The result is that there was no reduction in the arrearage, and the full amount charged on her cumulative bills was due in full.



Complainant insisted that her heat at the Highspire address was gas, but PPL Exhibit 3, p. 5, entry dated February 7, 2005, shows that the Dauphin County Assistance Office was under the impression that the heating was electric.  Tr. 60.  



Bills for Complainant’s winter usage were higher than summer.  The bill for December 2004 was $123.64, for January 2005, $222.96, and for February 2005, $227.98.  By comparison, the May 18, 2005 was for $52.74, June 17, 2005 was for $47.51, and review of the account statement shows that the summer usage at this address was consistently lower than the winter usage.  PPL Ex. 3.  Tr. 62.  



Complainant insisted that she pays her bills, although sometimes late.  PPL records show that Complainant made no payments in 2004 and three in 2005.  



PPL records indicate that Complainant was placed in the OnTrack program, a program to assist low-income customers in the payment of their bills, in January 2006.  The CAP program requires the customer to pay a reduced amount.  Complainant was removed from the program for nonpayment.  Tr. 63.



Complainant did not request a high bill investigation while she was living at the Highspire address.  Her subsequent request was not honored because she was not living at the subject location at the time of the request.  Tr. 64.  In addition, Complainant stated that the wiring situation at the Highspire address constituted a fire hazard.  Ms. Fenicle did not see anything which caused her concern at the time of her investigation.  She could not do a full investigation after Complainant moved out two years later.  This is not an issue that the Commission can address.



To summarize, Complainant believed that she was paying for the electric usage of other tenants at the Highspire address.  Therefore, she asked for and received an investigation from PPL.  When the investigation showed no foreign load
, and therefore no reason to forgive or transfer the arrearage on the account, Complainant had already accumulated a significant arrearage.  Complainant has not provided evidence beyond her suspicions to support her Complaint, and suspicion alone is insufficient evidence to find in her favor.  Therefore, the Complaint shall be denied for failure to sustain the burden of proof.   

CONCLUSIONS OF LAW



1.
The proponent of a rule or order carries the burden of proof.  66 Pa. C.S. § 332(a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth.1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

2.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth.1984).



3.
Complainant has not provided sufficient evidence to support her Complaint.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Rhonda L. Fleming against PPL Electric Utilities Corporation at PUC Docket No. F-2008-2063368 is dismissed.



2.
That the Secretary mark this docket closed.

Dated:
February 2, 2009



_____________________________








Susan D. Colwell








Administrative Law Judge

� The handwritten notations on the bottom of the letter were not written by Ms. Fenicle.  Tr.  46.


� Complainant stated that Ms. Fenicle had made a comment about stopping the investigation because of the dryer, and Complainant answered, “I can pay my own dryer.  Maybe I’m paying more of theirs than they’re paying of mine.”  Tr. 53.  And, “And that’s when I said that I want to pay for my own dryer and I want people to pay for their own stuff.”  Tr. 74.  


� There was a heated discussion regarding whether Ms. Fenicle told Complainant to “hush” about the dryer situation since her landlord was paying for it, see testimony of Theresa Roberts, but the bottom line is that it is not relevant to the outcome of this case whether Ms. Fenicle advised the Complainant not to bring attention to the fact that the landlord pays for Complainant’s electrical appliance or whether he even knows about it.  Foreign load is not implicated when the landlord pays for a tenant’s usage, only when a tenant pays for another tenant’s or the landlord’s usage.  There was no evidence of that here.


� Again, the fact that the tenant’s dryer is running on the landlord’s electric service does NOT constitute foreign load; nor is it an indication that any other tenant’s or the landlord’s appliances are being run through Complainant’s meter.  There was a full investigation, and there was no indication that Complainant’s meter fed any usage besides her own.  
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