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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Stephen T. Kelley to the Initial Decision of Special Agent David A. Alexander, issued May 14, 2008.  Duquesne Light Company (Duquesne) filed Reply Exceptions on June 16, 2008.

History of the Proceeding



Mr. Kelley is a resident of Pittsburgh who has received electric service from Duquesne.  Mr. Kelley established prior payment agreements with Duquesne in 2003 and 2005.  Duquesne Exh. No. 3.  Mr. Kelley also had a payment agreement with Duquesne based upon Bureau of Consumer Services (BCS) Case No. 1800104 that was closed on November 9, 2004. The BCS determined that Mr. Kelley was a level 2A income customer and had a balance of $5,787.73.  The BCS established a payment arrangement under which Mr. Kelley was to pay Duquesne Light a special budget amount of $119 per month, consisting of the monthly amount for $79.00 to his monthly budget amount and $40.00 towards his arrearage.  


In 2006, Mr. Kelley entered into two payment arrangements with Duquesne, the first of which was on March 10, 2006, when his account balance was $7,006.65.  Under that payment arrangement, Mr. Kelley was to pay $108 by the April 2006 due date and then a budget bill payment plus $288 toward arrearages starting with his May 2006 due date.  In August 2006, Mr. Kelley entered into a second payment arrangement with Duquesne whereby he was to pay $1,000 by August 30, 2006, $1,200 by September 30, 2006, and then a budget bill plus $288 toward arrearages beginning October 2006.  Duquesne Exh. No. 3.  Mr. Kelley did not comply fully with any of the payment agreements he had with Duquesne or with the BCS.  Duquesne Exh. No. 2.


Mr. Kelley filed for bankruptcy on several previous occasions including January 19, 2001, December 17, 2001, October 3, 2003 and July 11, 2005.  Mr. Kelley was unsuccessful in these prior bankruptcy petitions.  Mr. Kelley’s most recent filing for bankruptcy protection was filed on September 28, 2006.  Duquesne Exh. No. 1. Prior to this latest bankruptcy filing, Mr. Kelley’s arrearage with Duquesne was $7,669.89.  Duquesne Exh. No. 1. As a result of Mr. Kelley’s bankruptcy filing, his payment plan was stayed until the resolution of the proceeding and his arrearage was placed in a separate account.
  On May 16, 2007, the bankruptcy proceeding was dismissed with prejudice.  As a result, Mr. Kelley is barred from filing another bankruptcy petition with the courts for three years.
On November 15, 2007, Mr. Kelley filed a Formal Complaint against Duquesne alleging that he had received notice that his electric service was being terminated and that he would like to make a payment arrangement.  In particular, Mr. Kelley alleged that, because of his September 28, 2006, bankruptcy filing, he was unable to fulfill his prior payment arrangements because the filing had stayed those payment arrangements with Duquesne.  In his Complaint, Mr. Kelley stated: (1) that, as of his November 6, 2007 bill, he had a balance of $918.70; and (2) that Duquesne should have informed him when the pre-bankruptcy arrearage amount of $7,669.89 would be added to his statement.  At the time of receipt of the 10 Day Shut-Off Notice on November 12, 2007, the balance on Mr. Kelley’s account, was $8,484.90.
  Mr. Kelley also stated that he has a medical condition, sleep apnea, and, as a result, his electricity should not be terminated.  As relief, Mr. Kelley requested a payment arrangement.  



On December 10, 2007, Duquesne filed an Answer and New Matter which admitted and denied the material allegations of the Complaint.  Duquesne averred that, since Mr. Kelley’s bankruptcy complaint had been dismissed with prejudice on May 16, 2007, Mr. Kelley was required to adhere to his settlement payment agreement from August 2, 2006.  Ans. at 2.  Duquesne also admitted that, Mr. Kelley transmitted to Duquesne Light a letter, via facsimile, from his doctor’s office, which stated that he suffers from sleep apnea and that he requires the use of a Continuous Positive Airway Pressure (CPAP) machine.  Ans. at 2; Kelley Exh. No. 4.
The Initial Telephone Hearing convened on Tuesday, February 12, 2008, before Special Agent David A. Alexander.  Mr. Kelley appeared pro se, offered five exhibits and testified on his own behalf.  Duquesne, which was represented by counsel, offered six exhibits and presented the testimony of one witness.  All exhibits offered by Mr. Kelley and Duquesne were admitted into the record without objection.  The record closed on February 12, 2008, at the conclusion of the hearing.
In his Initial Decision, the Special Agent found that, based on Mr. Kelley’s annual family income of $72,000: (1) Mr. Kelley’s family income exceeded 300 percent of the Federal Poverty Guidelines;
  (2) Mr. Kelley is required to pay his monthly budget bill plus an amount equal to one-sixth of the balance accrued on his account beginning with the first bill following the Commission’s Final Order in this case; (3) that Mr. Kelley had not demonstrated a change in income that would warrant a new payment arrangement.  With regard to the medical certificate, the Special Agent found as follows: (1) that the time limit of a medical certificate is thirty days after which Mr. Kelley must seek a renewal of the certificate; (2) that Mr. Kelley has an obligation to pay his bills and failure to comply with payment arrangements established by the Commission may result in termination regardless of a filing of a renewal of a medical certificate.  Pursuant to Section 1405(b), 66 Pa. C.S. § 1405(b), the Special Agent concluded that Mr. Kelley’s payments on the arrearages must be recovered over a six month period.  I.D. at 16-17.  

Mr. Kelley filed Exceptions to the Initial Decision on June 2, 2008.  Duquesne filed Reply Exceptions on June 16, 2008.      

Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The Special Agent made thirty-six Findings of Fact and reached ten Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania. v. Pennsylvania  Public Utility Commission, 86 Pa. 410, 485 A.2d 1217 (1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.


In his Complaint, Mr. Kelley requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  The Commission has jurisdiction over the service provided by jurisdictional public utilities, including their rates and billing practices.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (Chapter 14), applies to this proceeding.  Despite the Commission’s general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the General Assembly has made it clear that, absent a change in income, the Commission lacks the authority to establish payment arrangements for customers who have already defaulted on one Commission-issued payment arrangement.  This law, which became effective December 14, 2004, provides strict guidelines that the Commission must follow in handling customer complaints.  


Sections 1405(b), and (d) of the Public Utility Code read as follows:

(b) Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa. C.S. § 1405(b).

(d) Number of payment agreements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(d).


In his Exceptions, Mr. Kelley complains of various shortcomings he perceives in the Initial Decision.  As relief, Mr. Kelley requests that the case be reviewed and that an accurate payment arrangement pursuant to Section 1405(b) and (d) of the Code be made or that the Initial Decision be rejected and that a new hearing be held in the matter.  



Duquesne replies generally that Mr. Kelley’s Exceptions do not comply with the Commission’s Regulations at Section 5.533(b), 52 Pa. Code § 5.533(b), regarding the form in which the Exceptions should be presented.  Duquesne also asserts that Mr. Kelley has offered no evidence that Duquesne violated any Commission Regulations and has not met his burden of proof pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a).  R. Exc. at 1-2. 



Mr. Kelley complains that the Initial Decision is in error because “the amount of the arrearages are irrelevant to the current complaint.”  Exc. at 1.  Mr. Kelley faults the Special Agent, inter alia, for not addressing how a stay breaks a prior payment arrangement and prohibits a claimant from making a payment arrangement with the utility.  Mr. Kelley also complains that Duquesne added the amount of the arrearage to his bill without warning and that the amount of the arrearage could not be accurate because it varied. 



Upon review of the record and the Initial Decision, we conclude that Mr. Kelley’s Exception is without merit.  The Special Agent reviewed the provisions of the Bankruptcy Code relating to the automatic stay and the fact that it barred any collection efforts by Duquesne during the bankruptcy proceeding.  Duquesne was entitled to begin collection of the arrearage after dismissal of the bankruptcy case in May 2007.  I.D. at 7‑8.  The delay of the transfer of the arrearage to Mr. Kelley’s bill until the winter heating season caused no harm to Mr. Kelley, who was fully aware of the amount of the suspended arrearage.  Duquesne Exh. No. 2.   Mr. Kelley’s Exception is denied to the extent that it objects to the timing of the addition of the arrearage to his bill by Duquesne.



As to Mr. Kelley’s concern about the accuracy of the bill, we conclude that Mr. Kelley is entitled to an accurate statement of his balance.  As of November 12, 2007, Mr. Kelley owed Duquesne $8,588.59, which was the sum of the then current bill of $918.70 plus the bankruptcy arrearage of $7,669.89.  Finding of Fact No. 18.   The Ten Day Notice listed the balance as $8300.90 but Duquesne’s 72 hour shut-off notice mailed on November 24, 2007, listed the balance as $8,504.90.  Exc. at 1; Finding of Fact No. 27.  



It is clear from the record that Mr. Kelley has a pre-bankruptcy arrearage of $7,669.89 that must now be paid to Duquesne since his bankruptcy petition was dismissed.  Mr. Kelley has taken issue with the amount of his current balance because of the variation in balances listed on the November 12, 2007 bill and the shut-off notices.  We conclude that Duquesne must provide an accurate statement of Mr. Kelley’s balance and an explanation of all charges.  Mr. Kelley must, in the meantime, pay that portion of his bill that is not in dispute and all bills subsequent to November 2007.  66 Pa. C.S. 

§ 1410(2).  



Duquesne is to provide to Mr. Kelley a statement with an accurate balance and an explanation of the charges.  Copies of this statement are also to be provided to this Commission.  If Mr. Kelley still takes issue with the accuracy of his bill, he may pursue the matter before the Commission at a different docket.  Accordingly, we shall grant Mr. Kelley’s Exception as it regards the accuracy of the statement of his balance.  



Mr. Kelley excepts to the Special Agent's failure to include a statement regarding Duquesne’s refusal to accept a faxed statement of Mr. Kelley’s chronic medical condition in the Findings of Fact.  Upon review of the Initial Decision, we find that the Special Agent did consider Mr. Kelley’s faxed medical certification.  Findings of Fact Nos. 23-26.  Since Duquesne’s policy against faxed medical letters did not prevent Mr. Kelley from presenting evidence of the medical certification during the hearing, it was not necessary to include a statement about Duquesne’s policy in the Findings of Fact.  However, Duquesne’s policy assures the authenticity of a current medical certification.  Accordingly, we shall deny this Exception.  



Mr. Kelley objects to the Special Agent’s finding that he did not meet his burden of proving that he had a change in income sufficient to justify a new payment arrangement.  Exc. at 2-3.  Mr. Kelley asserts that it was difficult to supply accurate financial information because he is self-employed and because his 2007 tax return had not yet been prepared at the time of the hearing.  



At the hearing, Mr. Kelley stated that his wife’s income is approximately $42,000 per year and that his gross income after 2008 business expenses should be approximately $30,000.  I.D. at 11.   There were no exhibits related to Mr. Kelley’s family income in the record but Mr. Kelley’s testimony indicated that the family income had risen.  Thus, the Special Agent found that Mr. Kelley’s household income could not be deemed to satisfy the statutory requirements for a payment arrangement pursuant to Sections 1405(b) and 1405(d).
  Accordingly, this Exception is denied.



More than two pages of “New Matter” were attached to Mr. Kelley’s Exceptions.  For the most part, this addendum to the Exceptions recites Mr. Kelley’s efforts to contact the Special Agent and other efforts to contact his State Senator.  Except for a discussion of procedural matters, it would have been an ex parte violation for the Special Agent to communicate with Mr. Kelley without a representative from Duquesne also being present.
   This New Matter is extra-record evidence and, as such, it may not be considered by us in reaching our decision.  52 Pa. Code § 5.431.  
Conclusion



Upon review and consideration of the Initial Decision, the record, the Exceptions and Reply Exceptions, we find inconsistent findings in the Initial Decision.  The Special Agent found that Mr. Kelley had not met his burden of proving that he was entitled to a new payment arrangement pursuant to Section 1405(d).  Despite this finding,   the Special Agent gave Mr. Kelley six months to pay off his arrearage.  Therefore, we conclude that the Initial Decision should be modified to eliminate the six month payment arrangement for Mr. Kelley.  Given Mr. Kelley’s payment record with Duquesne, we find that it would be futile to give Mr. Kelley even a six month payment arrangement to pay off his debt to Duquesne.  Mr. Kelley has failed to comply with every payment arrangement he has ever received, two of which took place after the effective date of Chapter 14.   Additionally, Mr. Kelley has made four unsuccessful filings for bankruptcy that have resulted in temporary suspensions of the payment of his arrearage at various points in time.  It is time to stop postponing the inevitable.  Mr. Kelley must accept responsibility for payment of the debt he has accrued for the electricity he and his family consumed; THEREFORE, 
IT IS ORDERED:      



1.
That the Exceptions of Stephen T. Kelley to the Initial Decision of Special Agent David A. Alexander are granted, in part, and denied, in part, consistent with this Opinion and Order.. 



2.
That the Initial Decision of Special Agent David A. Alexander is  modified, in part, consistent  with this Opinion and Order.



3.
That Stephen T. Kelley shall pay his pre-bankruptcy arrearage of $7,669.89 as well as the amount not in dispute and any and all current charges.



4.
That Duquesne is to provide an accurate statement of his balance and an explanation of the discrepancy of the charges to Mr. Kelley within twenty days of the entry of this Opinion and Order.  Copies of this document are also to be sent to the Pennsylvania Public Utility Commission.  



5.
That Duquesne Light Company may terminate service to Stephen T. Kelley in the event that Mr. Kelley has not paid off his arrearage by the date specified herein.



6.
That the Secretary’s Bureau shall mark the proceeding docketed at C‑20078502 closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  January 22, 2009 

ORDER ENTERED:      January 22, 2009
	�	Under the Bankruptcy Code, the initiation of either Chapter 7 or Chapter 13 proceedings triggers an automatic stay that bars creditor collections activity for the duration of the proceeding, although creditors may petition the court to terminate, suspend, or condition the stay.  In the instant case, the stay remained in place until the bankruptcy case was dismissed.  11 U.S.C.S. §§ 362(a), 362(c); I.D. at 7.  


	 


	�	 Mr. Kelley owed $918.70 as of November 6, 2007.  On November 12, 2007, Duquesne added the $7,669.89 it had held in abeyance from the bankruptcy proceeding to the account.  Mr. Kelley made a payment of $83.69 on November 28, 2007. At that time his balance was $8,504.90.  There is a $20.00 difference between that amount and the 10 Day Shut-Off Notice which Duquesne could not explain.  However, on the 72 hour Shut-Off Notice filed as Kelley Exhibit No. 3, the amount hand written on the notice is $8,504.90.  Kelley Exh. No. 1; Duquesne Exh. No. 1, page 2.


	�	The 2007 Federal Poverty Guideline for a family of four was $20,650.  Federal Register, Vol. 72, No. 15, January 24, 2007, pp. 3147-3148.  


	�	Chapter 14 defines a “change in income” as a decrease of twenty percent or more if the household income exceeds 200 percent or more of the Federal poverty level.  66 Pa. C.S. § 1403. 





	�	“Except as required for the disposition of ex parte matters not prohibited by the act, no presiding officer will consult a person or party on a fact or issue unless upon notice and opportunity for all parties to participate.”  52 Pa. Code § 5.484(b). 
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